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The Virginia Criminal Sentencing Commission

September 11, 2006

 Meeting Minutes

Members Present: 

Judge Bach, Eric Finkbeiner, Judge Fulton, Douglas Guynn, Robert Hagan, Judge Harris, Arnold Henderson, Francine Horne, Judge Humphreys, Judge Hupp, Martin Kent, Judge Kirksey, Randolph Sengel and Sheriff Williams    
Members Not Present:

Judge Alper, Linda Curtis and Andrew Sacks   

The meeting commenced at 10:10 a.m.  Judge Bach asked the Commission members to approve the minutes from the last meeting.  He also welcomed Martin Kent, Counsel to the Attorney General, as Attorney General McDonnell’s appointment to the Commission.  

Agenda
  I.  Approval of Minutes

Approval of the minutes from the June 12, 2006, meeting was the first item on the agenda.  The Commission unanimously approved the minutes.        

The second item on the agenda was Update on Multistate Research Project – National Center for State Courts.  Judge Bach asked Dr. Ostrom from the National Center for State Courts to discuss this item on the agenda.

 II. National Center for State Courts – Multistate Research Project

Dr. Ostrom began his presentation by saying that Virginia’s sentencing guidelines system has been the subject of two separate independent evaluations conducted by the National Center for State Courts (NCSC). The first evaluation was a review of the entire methodology used to create Virginia’s innovative discretionary sentencing guidelines system.  The second evaluation assessed the development and impact of the non-violent risk assessment instrument as used within the sentencing guidelines system.  Following on this tradition of partnership, Dr. Ostrom commented that NCSC is executing a new national study examining consistency in sentencing practices across three states.   

He stated that the study is a three-state comparative examination of consistency and fairness in sentencing involving Michigan, Minnesota and Virginia.  Consistency and fairness refer to efforts directed toward reducing unwarranted disparity and discrimination, making sentences proportionate with the seriousness of the offense, and increasing certainty and predictability.  Dr. Ostrom reported that these three states are representative of three distinct approaches to managing judicial discretion.  He noted that systematic differences in the basic sentencing structures used in these states offer an important control for this study and increase the applicability of the results for a national audience.  

Dr. Ostrom then continued by presenting some preliminary findings from their work in Michigan.  In Michigan the results show that widely different sentences can be given while judges are still complying at a high rate with the guidelines.  The analysis also found that, all other things being equal, out-of-state offenders were more likely to receive prison terms and, if so, for longer periods.  These findings, he observed, persisted even with the seriousness of the offense and prior criminal record fully accounted for.  

Dr. Ostrom proceeded to discuss some of the initial results from their analysis of the Virginia system.  The preliminary findings for Virginia showed no evidence of disparity based on race, gender or circuit in burglary cases.  Judge Humphreys commented that in Virginia, the crime of burglary of a dwelling is classified as a violent crime.   Dr. Ostrom commented that Virginia’s wide ranges make variation harder to explain.  Judge Bach remarked that sentencing guidelines ranges in Virginia were intended to be wider than those found in some of the other state sentencing guidelines schemes.  Judge Humphreys noted that comparing sentencing systems state-to-state may not be that meaningful due to the existence of widely different policies within the states.           
The overarching goal of the NCSC project is to use results from the three states to create an empirically derived and verified approach for the ongoing assessment of U.S. sentencing practices.  The project will culminate with a report, for use by policymakers, practitioners, and researchers, addressing multiple issues related to the determination and impact of consistency and fairness in sentencing at the state and local level.

Judge Bach thanked Dr. Ostrom for his presentation. He commented that the Commission staff would compile the database for NCSC.  He then asked Ms. Kepus to cover the next item on the agenda, the Preliminary Compliance report FY2006.  

II. Preliminary Compliance Report FY2006

Ms. Kepus reported that for year-to-date, over 14,000 worksheets were submitted to the Commission.  She noted that overall compliance is 80.6% in FY2006.  The aggravation rate was reported as 9.8% and the mitigation rate as 9.6%.  In reporting dispositional compliance (defined as the degree to which judges agree with the type of sanction recommended by the guidelines), she noted judges agree with a probation recommendation in 73% of the cases, a short jail term in 78% of the cases, and a longer jail or prison term in 87% of the cases.  She next presented durational compliance (defined as the rate at which judge’s sentence offenders to terms of incarceration that fall within the recommended guidelines range).  Durational compliance was reported to be 80.7%.  When judges depart from the recommended range of incarceration, the departure pattern is evenly dispersed.

She next presented information concerning the reasons judges cite when sentencing above or below the guidelines.  Judges reported the decision to sentence an offender based upon a plea agreement was the most common reason in the mitigation and aggravation cases. Judge Humphreys asked if any of these reasons are statistically significant like facts of the case.  She responded that the departure reason of “facts of the case” simply does not reveal much useful information for the analysis.  Nonetheless, “facts of the case” is a commonly found cited reason for a guidelines departure. Ms. Kepus added that she could compile these cases and look more specifically at them to determine if a consistent underlying factor was present in them. 
Ms. Kepus then discussed the compliance rates for all the major offense groups.  The compliance rate for drug other and fraud offense groups were the highest at 85% and 84%.   She observed that the compliance rates within offense groups ranged from a high of 85% in the drug other offense to a low of 48% among the kidnapping offenses.  The kidnap offense group has the highest rate of mitigation (25%).  Ms. Kepus advised that these results should be interpreted cautiously since the results were based on a smaller number of cases received for the period under study.  
She presented a brief overview of the nonviolent offender risk assessment.  Beginning in July 1, 2004, the number of points an offender can score and still be recommended for an alternative sanction was increased from 35 to 38 points.  Of the eligible nonviolent offense cases in FY2006, 47% were recommended for an alternative sanction by the risk assessment instrument.  Of the eligible offenders screened with the risk assessment instrument, 21% were recommended for and sentenced to an alternative punishment.  

Ms. Kepus next mentioned that during FY2006, there were 274 offenders convicted of an offense covered by the other sexual assault guidelines.  The majority (61%) were not assigned a level of risk by the risk assessment instrument.  Approximately 23% of other sexual assault guidelines cases resulted in a Level 3 risk classification, with an additional 12% assigned to Level 2.  Only 4% of offenders reached the highest risk category of Level 1.  She continued by saying that there were 130 offenders convicted of offenses covered by the rape guidelines (which include rape, forcible sodomy, and object penetration).  Among offenders convicted of these crimes, over one-half (58%) were not assigned a risk level by the Commission’s risk assessment instrument.  Seventeen percent of rape cases resulted in a Level 3 adjustment—a 50% increase in the upper end of the traditional guidelines range recommendation.  An additional 21% received a Level 2 adjustment (100% increase).  The most extreme adjustment (300%) affected 4% of rape guidelines cases.  

She then discussed compliance within jury cases.  Since FY1986, there has been a generally declining trend in the percentage of jury trials among felony convictions in circuit courts.  Of the 190 jury cases, jury sentences were within the guidelines 52% of the time.  Juries imposed sentences higher than the guidelines in 36% of the cases and imposed sanctions lower than the guidelines in 12% of the cases.  Judge Bach asked Ms. Kepus to analyze the downward departures for the rape guidelines. He wondered if plea agreement was driving the mitigation pattern.  Judge Bach said if that is the case, it should be noted in the Annual Report.   
The next topic she discussed was the sentencing revocation report and probation violation guideline cases sentenced between July 1, 2005 and June 30, 2006.  She presented a table of sentencing revocation reports received by courts during the time period, including technical and new law violators.  The highest number of reports received during the time period was from Chesapeake with 710 cases, Richmond City with 637 cases, and Fairfax with 600 cases.  The lowest number of cases received during the time period was from Petersburg with 69 cases, Arlington with 115 cases, and Lee County with 40 cases.  Judge Harris commented that he felt Henrico was not sending all the probation violation guidelines.  He said that probation officers do not want to come to court for every violation hearing and they seldom come to court to present the guidelines.  Judge Harris noted that Henrico does send the probation guidelines to court but that it is sometimes that case that the scored form is not based on what the judge finds in court.  Ms. Kepus said the staff is open to any recommendations to remedy this specific problem.  Judge Harris invited members of the staff to sit in on a probation revocation hearing on any Tuesday morning.  Mr. Fridley said that they would like to attend a show cause hearing and he would call to inform the judge what day they would come for such a visit. 

She then noted that many cases are missing probation violation guidelines when they should be included.  Also, there are a number of cases (13%) being submitted on old probation violation guidelines forms.  She reminded the Commission that there were significant changes to the guidelines beginning July 1, 2005; therefore, recommended sentences would be very different depending on the worksheet used.  

For FY 2006, the Commission received 10,786 technical probation violation guidelines worksheets.  The worksheets include cases in which the court found the defendant in violation of the conditions of probation (except Condition 1, a new law violation), cases that the court decided to take under advisement until a later date, and cases in which the court found the defendant not in violation.  Of the 10,786 cases, 43% cited a felony property offense as the most serious offense for which the offender was on probation, followed by felony drug offenses at 38%.  A smaller portion (11%) of the offenders being brought back before the court for a technical violation (not a new law violation) involved those for which their most serious original offense was a person crime.  

She stated that, of the technical revocations that were completed on the current probation violation guidelines, the majority were brought back to court for using, etc., controlled substances, absconding from supervision, or special court-ordered sanctions such as restitution.  The compliance rate for the time period was at 45.2%.  She noted that durational compliance was at 49.8%, with departure sentencing on average nine months above or below the recommended range.  She pointed out that among the mitigating cases for which departure reasons were provided, the defendant’s progress in rehabilitation was cited most of the time.  Among the aggravation cases, judges were most likely to cite the fact that the defendant’s had poor rehabilitation potential.  

Ms. Kepus then continued by saying that she had several possible revisions to the probation violation guidelines on section A to discuss.  She remarked that the first issue was a high aggravation rate for violators sentenced to incarceration for their original offense.  Judges aggravated above the guidelines at a high rate in cases when the guidelines recommended probation for these offenders.  A possible revision would be to assign points for violators whose original disposition was incarceration.  Judge Harris agreed with such an approach.  She then discussed more possible revisions for the probation guidelines to lower the aggravation rate by increasing the scores for unsuccessful discharge from a court ordered program and account for all prior revocations.  Judge Humphreys remarked that the Commission needs to focus on the fact that the sentencing judge is asking himself what is the risk of not incarcerating this individual.  The Commission should think about the fact that the trial judge may feel that he made a mistake in the sentencing decision of the original felony offense.  He commented that it is really a continuation of the original offense and not a new offense.  Judge Humphreys felt that we should revisit all these issues in a comprehensive way.            

She then presented one possible revision for Section C of the probation violation guidelines.  Judges tend to mitigate when offenders are given extra points for violating their specific sex offender restrictions.  Ms. Kepus remarked that the score could be lower for ‘violated sex offender restrictions on Section C’.  Judge Humphreys inquired if she knew what types of restrictions were being violated.  She replied that the restrictions are very specific.  If the offender had prohibited contact with a minor or victim, entered a prohibited area or failed a polygraph test conducted as part of sex offender treatment during the current supervision period.  Judge Humphreys felt that the polygraph test results should not be factored into the recommended sentencing guideline due to existing case law.  Judge Harris commented that the Commission should leave this revision alone until we gather more data.  Ms. Kepus added that some probation officers are scoring this factor when they should not.
Ms. Kepus continued by saying that the staff would conduct further analysis of possible revisions for FY 2007.                    

Judge Bach thanked Ms. Kepus for her presentation and then asked Ms. Farrar-Owens to discuss the next item on the agenda, Child Pornography Electronic Solicitation of Minors Study
III. Child Electronic Solicitation of Minors Study

Ms Farrar-Owens began by saying that the Commission received a letter from the Attorney General requesting asking the Commission to establishing sentencing guidelines for specific child pornography offenses.  The Attorney General wrote that the number of these types of cases is increasing and so is the disparity in the sentences meted out by various Virginia courts.  The Commission considered the request at its June meeting and approved a special study of these offenses to determine if guidelines are feasible.   

In order to conduct a thorough examination of child pornography cases in Virginia, the Commission collected conviction data from both the state and federal judicial systems.  Conviction data in both the state and federal systems experience a lag before complete data is available for a given year.  Federal data is complete through FY 2003.  Federal conviction data are available through the United States Sentencing Commission.  From FY 1999-2003, the latest federal data available, there were 128 cases identified.  Eighty-one percent of the cases were pornography or prostitution related and the remaining 19% were sexual abuse cases.  Of the 128 cases in the Commission’s study, eighty-eight percent of the offenders were white.  Almost half were over the age of 40.  Of the offenders being studied, over half (63%) had higher than a high school education.  Nearly 40% of the offenders were married.  The Commission is very interested in the types of injuries sustained by the victims of the sexual assaults under study.  There is little or no victim information available.  In the sexual abuse cases, the median prison sentence was 36 months.  In pornography/prostitution cases, the median sentence was 30 months.  

Ms. Farrar-Owens mentioned that while informative, federal data cannot be used to assess the feasibility of adding the crimes of child pornography and online solicitation of minors to Virginia’s guideline system.  Virginia’s sentencing guidelines reflect historical sentencing practices in circuit courts around the Commonwealth.

In order to conduct a thorough examination of child pornography cases in Virginia, the Commission collected conviction data for child pornography and other statutes such as indecent liberties.  Those cases were examined to identify offenders who engaged in online solicitation of minors but were convicted under other statutes.  Ms. Farrar-Owens briefly discussed data sources.  Automated data will probably be supplemented through manual data collection.  Through examination of narrative accounts found in pre/post-sentence investigation (PSI) reports, rich contextual detail of the sex offenses committed by these types of offenders will be gathered.   Ms. Farrar-Owens said that currently, the staff found 98 cases but a hundred more cases were identified through the Local Inmate Database System (LIDS) database.  She felt that the total number of cases could be around 200.  The cases found through the LIDS database lack the victim information.  

Of the 98 cases where child pornography or online solicitation of minors was the primary (most serious) offense, thirty percent of the offenders were over the age of 40. Of the sex offenders being studied, nearly half (46%) had better than a high school education.  She also stated that one in five offenders given a prison term received a sentence of 10 years or more. 
Ms. Farrar-Owens continued by saying that the LIDS database was used to identify additional offenders not found in the PSI data.  The staff will research case files to record detailed case information.  She presented the data collection instrument designed to record details that may affect sentencing outcomes.  Next, analysis will be performed to determine the feasibility of developing guidelines for child pornography and online solicitation offenses.  She noted that analysis will include only cases in which one of these offenses is the primary (most serious) offense.  The recommendations will be presented to the Commission at its November 13 meeting.   
IV. Review of Guidelines Worksheet Structure Progress Report

Ms. Farrar-Owens started by saying that the research proposal that she will present is narrowly focused.  She said that offense-based worksheets are completed by scoring factors related to the current offense and prior record.  There is a worksheet A to determine prison In/Out recommendation, a second worksheet B to determine probation or jail sentence, and a third worksheet C to determine prison length.  Prison worksheets yield a median sentence length.  The definition of what constitutes a prison (state-responsible) sentence versus a jail (local-responsible) sentence has changed several times since 1990.  After four changes, a prison sentence is 1 year or more and a jail sentence is 12 months or less.  One of the problems with this distinction between prison and jail definition is that the sentencing guidelines range recommendation does not recognize the boundary.   A guidelines sentence length recommendation may begin with a range of 9 months to 1 year 6 months.  The existing sentencing guidelines structure has been out of sync with the definition of a prison sentence since 1998.  She then noted that the Commission has never formally reviewed the impact of this inconsistency.  Judicial practices related to the imposition of jail versus prison sanctions have not been fully explored since the change in definition occurred.        

She continued by saying that there is no longer a difference between jail and prison in the percent of sentence served by felons.  There may be different factors, however, that judges consider when deciding whether to sentence an offender to a jail versus prison term.  Ms Farrar-Owens said the staff is conducting exploratory analysis to examine the impact of the inconsistency between the structure of the guidelines and the definition of a prison sentence.  The staff would also research the difference in jail versus prison sanctioning decisions and the feasibility of simplifying the guidelines while maintaining statistical power of the sentencing models. 

Judge Bach thanked Ms. Farrar-Owens for her presentations and then asked Dr. Kern to discuss the next item on the agenda, Miscellaneous Items.
VI. Miscellaneous Items 

Dr. Kern discussed the annual meeting of the National Association of Sentencing Commissions (NASC).  The Pennsylvania Commission on Sentencing and the Virginia Sentencing Commission were the co-hosts of the conference.  It was held in Philadelphia on August 6-8, 2006.   He pointed out that the agenda, panel descriptions and a conference attendee list was included in their materials.  Dr. Kern noted that Meredith Farrar-Owens was a moderator on the agenda and she was also elected to the NASC Executive Board.

Dr. Kern mentioned that he was asked to present at the Fall Judicial Conference to be held at the Williamsburg Marriot on September 25-26, 2006.  The main agenda item is medical malpractice but the Chief Justice Hassell requested that the probation violation guidelines be discussed briefly. 

Dr. Kern then reminded members that ethics counsel from the Virginia State Bar advised staff that an attorney from the Commission could propose the questions to the State Bars’ Ethics Committee.  Then, based on answers, supporting case law and legal ethics decisions, an ethics component could be developed for training seminars. After all the reviews are completed, the Virginia State Bar would partner with the Commission to develop an ethics component for sentencing guidelines CLE.  Judge Humphreys commented that the results were to be completed by November.     

Dr. Kern reminded the members of the date of the remaining Commission meeting for the year.  The Commission is scheduled to meet on November 13.  During the November 13th meeting, the topic of possible revisions to the sentencing guidelines will be prominently featured.  Over the course of the year, judges, prosecutors, defense attorneys and probation officers sometimes offer to the Commission areas of the guidelines that they believe require further analysis.  For example, Commonwealth’s attorney and Commission member Linda Curtis has already provided us with some very helpful advice for revisiting the guidelines scoring structure for certain property offenses.  Accordingly, the November 13th meeting will feature the results of our latest data analyses on these special topics.      
With no further business on the agenda, the Commission adjourned at 12:15 p.m.  

