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The Virginia Criminal Sentencing Commission

September 17, 2007

 Meeting Minutes

Members Present: 

Judge Bach, Linda Curtis, Jack Doyle, Eric Finkbeiner, Judge Fulton, Delegate Gilbert, Douglas Guynn, Robert Hagan, Judge Harris, Francine Horne, Judge Humphreys, Judge Hupp, Judge Kirksey, and Andrew Sacks 

Members Absent:

Judge Alper, Martin Kent and Senator Stolle 

The meeting commenced at 10:10 a.m.  Judge Bach asked the Commission members to approve the minutes from the last meeting.  

Agenda
  I.  Approval of Minutes

Approval of the minutes from the June 11, 2007, meeting was the first item on the agenda.  The Commission unanimously approved the minutes without any amendments.        

The second item on the agenda was Preliminary FY2007 Compliance Report.  Judge Bach asked Ms. Kepus to discuss this item on the agenda.

II. Preliminary FY2007 Compliance Report

Ms. Kepus reported that for year-to-date, 26,093 worksheets were submitted to the Commission, the majority of which were from the nonviolent offense group (79%).  She noted that overall compliance is 79.0% so far in FY2007.  The aggravation rate was reported as 10% and the mitigation rate as 10%.  In reporting dispositional compliance (defined as the degree to which judges agree with the type of sanction recommended by the guidelines), she noted judges agree with a probation recommendation in 73% of the cases, a short jail term in 76% of the cases, and a longer jail or prison term in 86% of the cases.
She next presented information concerning the reasons judges cite when sentencing above or below the guidelines.  Judges reported the decision to sentence an offender by plea agreement was the most common reason in the mitigation and aggravation cases.    

Ms. Kepus stated that compliance rates varied across the 31 judicial circuits.  The highest compliance rate, 91%, was found in Radford area (Circuit 27).   She also noted that 

Circuit 29 in Buchanan had the lowest compliance rate at 64%.  

Ms. Kepus then discussed the compliance rates for all the major offense groups.  The compliance rate for the fraud offense group was the highest at 85%.  The nonviolent offenses tend to have higher compliance rates than the violent offenses.  She observed that the compliance rates within offense groups range from a high of 85.1% in the fraud offense to a low of 62% among the robbery offenses.  Judge Harris asked if the guidelines take into consideration the relationship between the defendant and victim.  She said that the sex offender risk assessment instrument has a factor that accounts for the relationship between the defendant and the victim.  Judge Harris stated the offender’s relationship to the victim may affect the compliance rate in a negative way.  
She presented a brief overview of the nonviolent offender risk assessment, the purpose of which is to recommend alternative sanctions for low risk nonviolent offenders who are recommended for incarceration on the guidelines.  She stated that during the time period, 22% of eligible nonviolent offenders were recommended for an alternative sanction by the risk assessment instrument and received an alternative to incarceration.

Ms. Kepus then discussed sex offender risk assessment, the purpose of which is to extend the upper end of the guidelines range for sex offenders who are statistically more likely to recidivate.  During FY2007, there were 194 offenders convicted of offenses covered by the Rape guidelines.  Among the offenders convicted of these crimes, over one-half (57%) were not assigned a risk level by the risk assessment instrument.    

She then presented compliance within jury cases.  Of the 379 jury cases, jury sentences were within the guidelines 35% of the time.  Juries imposed sentences higher than the guidelines in 50% of the cases and imposed sanctions lower than the guidelines in 15% of the cases.  Judge Harris commented that juries have no choice but to aggravate from the guidelines recommendation in most cases.  Mr. Sacks wondered if the staff could analysis at which the rate judges modify a jury sentence.  She said that judges historically modify jury sentences in 20 % of the cases.  Judges, although permitted to lower a jury sentence they feel is inappropriate, typically do not amend sanctions imposed by juries.     
The next topic she discussed was sentencing revocation report and probation violation guideline cases sentenced in FY2007.  Overall, the number of cases received by the Commission increased from 10,925 in FY2006 to 11,362 in FY2007.   She presented a table of sentencing revocation reports received by court during the time period, including technical and new law violators.  The highest number of reports received during the time period was from Norfolk with 1004 cases, Chesapeake with 628 cases, and Portsmouth with 524 cases.  The lowest number of cases received during the time period was from Lee County with 28 cases, Petersburg with 103 cases and Sussex County with 141 cases.  Mr. Finkbeiner asked if the Commission knows what percentage of cases is not being submitted to us.  She said the Commission does not know if cases are not being mailed to us.       

Ms. Kepus discussed the number of probation violations worksheets received by type of most serious original offense.  She said of the 5,584 cases, 42% cited a property offense as the most serious offense for which the offender was on probation, followed by felony drug offenses at 39%.  A smaller portion (12%) of the offenders being brought back before the court for an alleged technical violation (not a new law violation) involved those for which their most serious original offense was a person crime.  When examining the conditions of probation that these offenders were alleged to have violated, over half (56%) were cited for using, possessing, or distributing a controlled substance.   

Ms. Kepus proceeded to discuss the overall compliance rate was 46%, a significant increase over the FY2005 compliance rate (35%).  She also studied durational compliance, which is defined as the rate at which sentence offenders to terms of incarceration that fall within the recommended range.  Durational compliance for the time period was 50%.  For the FY 2007 cases not in durational compliance, mitigations were more prevalent (32%) than aggravations (18%).  She noted that durational departures from the guidelines are typically less than one year above or below the recommended range.  Judge Harris wondered if the time served sentence is counted in this analysis.  Ms. Kepus said the Commission does not know the amount time served unless the judge writes that information on the form.   
She then presented the most frequently cited departure reasons.  For the mitigating cases in which departure reasons were provided, judges were most likely to cite the defendant’s progress in rehabilitation, the defendant’s physical/mental health, or the involvement of an alternative sentence to prison, such as the Detention Center program.   When a departure reason was provided in aggravation cases, judges were more likely to cite the defendant’s poor potential for rehabilitation, the defendant’s substance abuse problem, or that it was the defendant’s second or subsequent probation revocation.               

Judge Bach thanked Ms. Kepus for her presentation and then asked Mr. Barnes to discuss the next item on the agenda, 2007 Methamphetamine Crime in Virginia.

III. Methamphetamine Study
Mr. Barnes started by saying that the drug methamphetamine can be ingested orally, injected, snorted or smoked.   Ice, a form of methamphetamine, is the only smokable form but all forms can be injected, snorted or swallowed.  He then discussed results from the 2005 National Household Survey on Drug Abuse (NHSDA) which was conducted by the U.S. Department of Health and Human Services, Substance Abuse and Mental Health Services Administration (SAMHSA); the NSDUH interviews roughly 70,000 Americans over the age of 11 each year.  This survey has provided information on the use of alcohol, tobacco, and illicit drugs by the civilian, non-institutionalized population since 1971.  The majority of individuals reporting current drug use (52%) was 25 and under, with the highest rate of use among 18 to 20 years old.  

He then briefly discussed information gathered by SAMHSA.  SAMHSA gathers information regarding demographic and substance abuse characteristics of admissions to substance abuse services from state administrative systems across the United States.  In Virginia, the Department of Mental Health, Mental Retardation, and Substance Abuse Services (DMHMRSAS) submit this information to the national database, which is referred to as the Treatment Episode Data Set (TEDS).  TEDS data understate the number of treatment admissions in Virginia since the information submitted to this data source does not include emergency admissions. Between 1992 and 2005, the proportion of treatment admissions for methamphetamine rose by 2.2%.  The percent of treatment admissions for cocaine or crack decreased from 61% to 36% and, in 2001, 2002, and 2003, marijuana overtook cocaine in accounting for the largest percentage of treatment admissions in the Commonwealth. 

Mr. Barnes then noted that although TEDS does not include information regarding specific types of methamphetamine, the form of ingestion provides an indicator of the prevalence of ice methamphetamine.  He stated that ice is the only smokable form of methamphetamine, the percentage of methamphetamine admissions related to smoking the drug may be an indication of ice use.  Between 2000 and 2005, the proportion of methamphetamine admissions related to smoking the drug increased from 10% to 48.5%, respectively, suggesting an increase in ice use among methamphetamine users in Virginia.

He continued by saying that the Virginia Department of Forensic Science collects information regarding substances submitted to the agency for analysis.  The number of cases involving substances testing positive for methamphetamine increased from 366 in 2000 to 1,084 in 2006.   Mr. Barnes noted that methamphetamine remains a very small proportion of the substances analyzed by the Department of Forensic Science.  The number of cases containing marijuana continues to exceed the number of cases involving cocaine, heroin or methamphetamine.  According to information provided by the Virginia Department of Forensic Science, the average amount of methamphetamine submitted per methamphetamine case was 4.5 grams in 2006.  

Mr. Barnes proceeded to discuss drug penalties in Virginia.  The Code of Virginia describes several mandatory minimum penalties for offenses involving Schedule I or II drugs that create a baseline sentence for certain offenses and are not discretionary.  The drug kingpin statute consists of series of increasing penalties based upon certain case characteristics.  Under § 18.2-248(H) of the Code of Virginia, any offender who manufactures, distributes, sells or possesses with the intent to sell at least 100 grams of methamphetamine or at least 200 grams of a mixture containing methamphetamine is subject to a mandatory minimum sentence of 20 years of imprisonment.  This legislation also outlines five criteria that may exempt an offender from this mandatory minimum penalty, including lack of a prior violent record and cooperation with authorities.  The 20 year mandatory minimum penalty cannot be suspended if the offender is operating a continuing criminal enterprise (§ 18.2-248(H1)).  Section 18.2-248(H2) mandates that an offender who manufactures, distributes, sells or possesses with the intent to sell at least 250 grams of methamphetamine or at least one kilogram of a methamphetamine mixture receive a mandatory minimum sentence of life.  Delegate Gilbert wondered how many people have been prosecuted successfully under the kingpin statute in regards to methamphetamine.  Mr. Barnes said that he did not have those numbers but assume it would be very small.  Ms. Farrar-Owens believed it would be one or two convictions.  

Delegate Gilbert said that under § 18.2-248(H1), selling, manufacturing, distributing or possessing with intent to distribute 100 grams to less than 250 grams of methamphetamine or 200 grams to less than one kilogram of a methamphetamine mixture as part of a continuing criminal enterprise is a felony carrying a penalty of 20 years to life and if it is cocaine the amount is 5 kilograms.  He felt as a matter for public policy to put this into perspective for the Commission, the threshold for the mixture of cocaine required under that statue is 25 times higher than the amount of the mixture of methamphetamine.  
Mr. Barnes noted that during the 2005 legislative session, Virginia’s General Assembly identified the possession of two or more chemicals used in the production of methamphetamine, including ephedrine, pseudoephedrine, and phenylpropanolamine, with the intent to manufacture methamphetamine as a Class 6 felony.  On September 1, 2005, Governor Mark R. Warner issued Executive Directive #8, mandating that the State Department of Health issue an order limiting quantities of precursor ingredients.          
He reported that all law enforcement agencies in the state are required to report crimes and arrests to the Virginia State Police, which functions as the central repository for this information.  The type of drug is recorded for drug arrests, if it is known or can be identified at the time of arrest.  The State Police publishes a report containing statistics regarding arrests and crime in Virginia each year.  Mr. Barnes commented that according to the State Police, the number of arrests in the Commonwealth for drug violations related to amphetamines, including methamphetamine, has remained fairly stable between 2005 and 2006.  In 2003, the number of arrests for offenses relating to amphetamines was more than twice the amount reported in 2000.  Between 2000 and 2006, amphetamine arrests have accounted for less than 3% of all drug arrests in the Commonwealth.

Mr. Barnes continued by saying that for the present study of methamphetamine cases in Virginia, the staff collected information from the state and federal judicial systems.  Since some criminal offenses carried out in the state of Virginia are processed in the federal system, the inclusion of federal data allows for a more complete analysis of the prevalence and trends in methamphetamine convictions.  Due to the nature of conviction data collection on the state and federal levels, there is sometimes a lag before data can be considered relatively complete for a given year.

According to available PSI data, the number of cases involving methamphetamine in the Commonwealth’s circuit courts increased between FY2000 and FY2004 and then decreased afterwards.  The number of cases that involved manufacturing, distributing, selling, possessing with intent to sell, selling for accommodation, and possessing (without intent to sell) methamphetamine increased by roughly 60% in FY2001 and peaked in FY2004 at 204 reported cases. Delegate Gilbert inquired who distinguishes the powder form of methamphetamine from the ice form in this analysis.  Mr. Barnes said this information was derived from the Pre/Post-Sentencing Investigation (PSI) database which is complied by the Department of Corrections.     
He proceeded to say that the proportion of methamphetamine cases in circuit courts changed a great deal between FY1995 and FY2006.  In FY1995, the majority of methamphetamine-related convictions in circuit courts occurred in the Central Virginia Region, followed closely by the Shenandoah region.  Both the Shenandoah Valley and Central regions represented fairly similar proportions of methamphetamine convictions in FY1995, with 21.4% and 23.8%, respectively.  Over the past decade, there has been an increase in the percentage of methamphetamine cases that are from circuit courts in Shenandoah Valley, with more than 70% of methamphetamine cases in FY2000.  Mr. Barnes said that the data for FY2006 suggest a more dispersed pattern, with a slight rise in the proportion of methamphetamine cases in Northern and Southside Virginia and a decrease in the Southwest.  However, the majority of methamphetamine cases during this time period were still resolved in the Shenandoah Valley area.
Between January 1, 1992, and September 18, 2006, 573 methamphetamine cases sentenced in Virginia’s circuit courts involved manufacturing or sales-related offenses, including distribution and possession with intent to sell.  The mean seizure amount for methamphetamine cases sentenced between 1992 and 2006 was 16.2 grams.  The median amount of methamphetamine seized between 1992 and 2006 was 2.85 grams.

Mr. Barnes summed up his remarks by saying regardless of how the methamphetamine amounts were categorized, the quantity of methamphetamine still did not reach the level of statistical significance that the staff normally requires to recommend adjustments to the sentencing guidelines.  
Judge Bach thanked Mr. Barnes for his presentation and then asked Ms. Farrar-Owens to discuss the next item on the agenda, Proposed Recommendations for Guidelines Revisions.

IV. Proposed Recommendations for Guidelines Revisions

Ms. Farrar-Owens began by saying that the staff has five recommendations to discuss.  She mentioned that she would discuss the first few and that Mr. Fridley would review the rest of the recommendations.    
Recommendation 1

She remarked that the first recommendation was to add a factor to Section C of the Schedule I/II and Other Drug Sentencing Guidelines to increase the prison sentence recommendation for offenders who have an accompanying weapons offense that carries a mandatory minimum term.  
Ms. Farrar-Owens said that, current guidelines were developed prior to Virginia Exile, legislation which created new mandatory minimum terms for certain weapons offenses and increased existing mandatory minimum terms for others.  The Commission has received comments that these mandatory minimums have been in effect for several years but have not been incorporated into the guidelines.  Guidelines users are instructed to adjust the recommended range, if necessary, to reflect the mandatory minimum.  She added that sentencing guidelines data reveal that compliance in cases with drug and weapon convictions is much lower than overall compliance in drug cases, at only 69%.  She stated that amending the both drug guidelines in this way is expected to improve the compliance rate in these cases.  Ms Farrar-Owens proposed adding a factor to Section C of both drug guidelines to increase the sentence recommendation for cases involving this combination of offenses.  Judge Humphreys wondered if the staff would closely monitor this proposal, if approved, since the compliance gain is only 3%.  She said that the staff would closely monitor all changes in the next year.      

Judge Humphreys made a motion to adopt this recommendation. The motion was seconded.  Judge Bach called for the vote.  The Commission voted 14-0 in favor.           
Recommendation 2

The second recommendation would amend the Section A of the Robbery guidelines to increase the likelihood that offenders convicted of robbery will receive a prison sentence recommendation when they are also convicted of an additional offense.  She continued by saying that the robbery without the use of a gun or simulated gun does not always yield a prison recommendation on the sentencing guidelines even when accompanied by an additional felony offense.  For FY2003-FY2006, 17 cases were identified in which the offender was convicted of robbery and another felony but was not recommended for a prison term.  Judge Humphreys was concerned that the proposal suggested lower the perspective guidelines range for robberies where there is a weapon but not a gun.  Ms. Farrar-Owens said that is not the case with that recommendation.  She then discussed the three potential guidelines changes that were explored to address this scenario.  
Ms. Farrar-Owens stated that increasing the scores on Section A of the Robbery guidelines will likely have a negative impact on compliance.  Judge Harris said it appeared that the data does not support the change.  He also questioned why the staff would make a recommendation that decreases compliance.  Delegate Gilbert wondered the rational for making this change.  Ms. Farrar-Owens said that traditionally, the staff is guided by data when recommending changes to the guidelines.  She responded that a commission member prompted this proposal and the staff thought the members should be aware of the issue.          

Judge Harris made a motion to reject this recommendation. The motion was seconded.  Judge Bach called for the vote.  The Commission voted 14-0 to reject the proposal.     
Recommendation 3

Ms. Farrar-Owens said the next proposal is to revise the Weapons sentencing guidelines to increase the likelihood that some offenders convicted of making a false statement on a firearm consent form will be recommended for incarceration up to six months instead of incarceration of more than six months.  During the first year of implementation, compliance for making a false statement on a firearm consent form was 67%, with mitigation comprising nearly all of the departures (30%).  Many of the offenders whose sentences were mitigated had only one count of the offense, no additional offenses, no victim injury, prior record that included a previous incarceration, but no legal restraint at the time of the current offense.  She noted that the most commonly cited reasons for mitigations are: minimal circumstances of the case, plea agreement, lack of serious prior record, and recommendation of Commonwealth’s attorney.      
She proposed revising the primary offense score for making a false statement on a firearm consent form on Section A of the Weapons guidelines from 4 points to 3 points, compliance can be improved slightly. 
Judge Harris inquired what the underlying felony offense was and when the prior offense occurred.  Judge Humphreys felt that the mitigating departure reasons clearly state that the judge thought it was not a serious offense.  Judge Harris asked if the staff could further research this proposal for the next meeting.  Ms. Farrar-Owens said that the staff could address their concerns and present the findings at the next meeting.   Judge Humphreys made a motion to table the recommendations until the next meeting. The motion was seconded.  Judge Bach called for the vote.  The Commission voted 14-0 to table the proposal.  Delegate Gilbert also requested a copy of the Firearm Consent Form for the next meeting.             
Recommendation 4           
Mr. Fridley said the next recommendation was to amend Section A of the Murder/Homicide Guidelines to increase the likelihood that offenders convicted of Involuntary Manslaughter and Involuntary Vehicular Manslaughter will be recommended for a prison sentence.   He noted that the combined compliance for involuntary manslaughter and involuntary vehicular manslaughter is 52%, with nearly all of the departure sentences above the guidelines.   Mr. Fridley said that the staff recommends increasing the points for the primary offense on Section A of the Murder/Homicide Guidelines from 1 point to 3 points (1 count) and from 3 to 8 points (2 counts), the guidelines would be more in sync with judicial practice.  This recommendation can improve compliance by 10 percent and also lower the aggravation rate.
Judge Humphreys asked if there was another scenario that could increase the compliance more than 10 %.  He felt that these recommendations are a step in the right directions but the compliance is still low.  Judge Bach asked Mr. Fridley if he could do further analysis on this recommendation by the next meeting.  Judge Humphreys made a motion to table the recommendations until the next meeting. The motion was seconded.  Judge Bach called for the vote.  The Commission voted 14-0 to table the proposal.  

Recommendation 5

 Mr. Fridley said that currently, Gross, Wanton, or Reckless Care for a Child (§ 18.2-371.1(B), Class 6 felony) and Cruelty and Injuries to Children (§ 40.1-103, Class 6 felony) of the Code of Virginia are not covered by the sentencing guidelines. Analysis of the FY2003 through FY2006 Pre-/Post-Sentence Investigation (PSI) database indicates that there have been 188 cases during this three-year period.  More than fifty percent  were sentenced to some term of incarceration; 30% were sentenced to jail (6 months or less), with a median term of three months, while 27% were sentenced to a term of more than 6 months, with a median sentence of 2 years.  He recommended amending Section A of the Miscellaneous Sentencing Guidelines, adding the offenses of Gross, Wanton, or Reckless Care for a Child and Cruelty and Injuries to Children and adjusting the points assigned to the current child abuse felony covered by this worksheet.  

He continued by saying that amending the Miscellaneous guidelines in this way is expected to improve overall compliance.  The expected compliance rates for the two crimes range from a high of 54% to a low of 52%.  Judge Harris commented that the compliance rate was not ideal.  Mr. Sacks remarked that these offenses may never have a high compliance rate.  Dr. Kern said that the compliance should rise in the future.  Over time, guidelines can be revised to better reflect judicial thinking in these cases.  After a brief discussion about the compliance rate, Judge Humphreys recommended the adoption of this proposal on the premise that it would be study over the next year.   The motion was seconded.  Judge Bach called for the vote.  The Commission voted 14-0 to adopt the recommendation proposal. 
Judge Bach thanked Ms. Farrar-Owens and Mr. Fridley for their presentation and then asked Mr. Walt Pulliam, from the Department of Corrections (DOC), to discuss the next item on the agenda, Tentative Legislative Proposal for Probation and Parole Violators.
V. Department of Corrections – Tentative Legislative Proposal for Probation and Parole Violators
Mr. Pulliam began by saying that the Department of Corrections is going to submit legislative proposals for consideration by the Governor for the upcoming 2008 General Assembly.  He then presented the proposals for the Commission to review.  The proposals would allow alleged violators who score incarceration on the violation guidelines to voluntarily agree to participate in Detention Center or Division Center Incarceration Program in lieu of Court or Parole Board action.  Currently, technical probation and parole violators account for about 1,700 of inmate intakes each year.  This alternative to longer term incarceration was authorized as a pilot project and proved to be safe and fair in 2005.  The utilization of the Detention centers increased.  He noted that the general process was efficient and there were workload savings for the criminal justice system.   
Judge Fulton commented that the proposal allows the probation officer to send a person to Detention or Diversion Center Incarceration programs.  He questioned if the probation officer can order the offender to Detention Center Incarceration followed by Diversion Center Incarceration program.  Mr. Pulliam said the intent of the legislation was not to stack the programs.          

Judge Bach thanked Mr. Pulliam for his presentation and then asked Dr. Kern to discuss the next item on the agenda, Miscellaneous Items.
VI. Miscellaneous Items

Dr. Kern began by saying that the National Center for State Courts wrote a report called Assessing Consistency and Fairness in Sentencing: A Comparative Study of Three States.   The report is an examination of consistency and fairness in sentencing involving Michigan, Minnesota and Virginia.  A copy of the abstract and executive summary was included in their packets.   Dr. Ostrom, one of the authors, will present the findings from this report at the November meeting  
Dr. Kern discussed the annual meeting of the National Association of Sentencing Commissions (NASC).  The Oklahoma Sentencing Commission hosted the conference.  It was held in Oklahoma City on August 5-7, 2007.   He pointed out that the agenda and panel descriptions were included in their materials.  Dr. Kern noted that Meredith Farrar-Owens was a moderator on the agenda and she was also elected to be NASC Vice President. 
Dr. Kern reminded the members of the date of the remaining Commission meeting for the year.  The Commission is scheduled to meet on November 13.  During the November 13th meeting, the topic of possible revisions to the sentencing guidelines will be prominently featured.       

With no further business on the agenda, the Commission adjourned at 12:50 p.m.  

