
The Virginia Criminal Sentencing Commission
November 15, 2010
 Meeting Minutes

Members Present: 

Judge Bach, Judge Alper, Linda Curtis, Judge Doyle, Judge Fulton, Robert Hagan, Judge Harris, Judge Humphreys, Judge Hupp, Debbie Smith 
Members Not Present:

Eric Finkbeiner, Delegate Gilbert, Judge Kirksey, General Cuccinelli, Senator Marsh, Andrew Sacks and Esther Windmueller 

The meeting commenced at 10:05 a.m.  

Agenda
I. Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting held on September 20, 2010.  The Commission unanimously approved the minutes without amendment.  
Judge Bach introduced the new Director of the Department of Corrections, Harold Clarke, who was attending the meeting.  Mr. Clarke previously was the Director of the Department of Corrections in Massachusetts, Washington and Nebraska.  Judge Bach then asked Ms. Tewolde, Prisoner Re-Entry Coordinator and Special Assistant to the Governor, to present the first item on the agenda.  

II. Recommendations of the Secretary of Public safety’s Task Force on Alternative Methods of Punishment for Non-Violent Offenders

Ms. Tewolde briefly presented the 2009 recommendations of the Task Force on Alternatives for Non-Violent Offenders. 
She began by saying that the Secretary of Public Safety convened the Alternatives for Non-Violent Offenders Task Force and brought together a diverse group of stakeholders from across the criminal justice system, including judges, Commonwealth’s Attorneys, sheriffs, police chiefs, regional jail administrators, the Department of Corrections (DOC), the Attorney General’s Office, and the Virginia Criminal Sentencing Commission (VCSC), among others.  After a series of meetings in 2009, the Task Force developed both short and long-term data-driven policies and practices for state-responsible non-violent offenders.  The 15 recommendations focused on state-responsible technical violators, community supervision practices, and community services.
Ms. Tewolde highlighted four of the fifteen recommendations from 2009. The first recommendation was to enact legislation codifying the probation violation sentencing guidelines adopted by the VCSC and direct the Commission to revalidate the risk assessment instrument that would be used for offenders recommended for a prison or jail sentence under the guidelines as a result of a technical violation.  She noted that the budget language requires sentencing revocation report worksheets in all probation revocation and sentence suspension revocation cases in which the defendant is under the direct supervision of DOC.  Also, the proposed legislation requires the court to review the discretionary probation violation guidelines established by the VCSC for probation violation hearings.  Ms. Tewolde noted that this change will hopefully reduce the number of technical probation violators sentenced to incarceration.  
The next recommendation was to enact legislation giving the authority to the Department of Corrections to develop a supervision plan for every offender placed on supervised probation and allow for credits to be applied toward reducing the offender's time on supervised probation by as much as one-half based on the achievement of goals established by the Department. The application of credits would be determined by the chief probation and parole officer and would not require court action.  Ms. Tewolde said that this recommendation failed to pass in the legislature.   

Ms. Tewolde said the Task Force on Alternatives for Nonviolent Offenders had also recommended that Virginia pilot test a new kind of probation violator program based on a program developed in Hawaii.  Called HOPE (Hawaii’s Opportunity Probation with Enforcement), the program is based on swift and certain sanctions for non-compliance with the conditions of probation.  The program has garnered considerable interest in Virginia and around the nation.  Delegate Rob Bell introduced House Bill 927 to establish this style of program in Virginia.  This bill establishes one immediate sanction probation program. An offender arrested for a violation of the conditions of his probation would receive an expedited hearing before the court and would serve no more than 30 days in jail for a probation offense.  
She then presented the next recommendation which was to expand existing drug courts that focus on moderate to high-risk offenders (e.g., technical violators or those convicted of multiple offenses rather than first-time drug offenders).  The introduced budget included language to prohibit using available funding for drug court programs that serve only first time substance abuse offenders or do not include probation violators. The language was adopted on March 14, 2010.  

Ms. Tewolde continued by saying that the next recommendation was to expand electronic incarceration.  The budget bill (HB30) required the Secretary of Public Safety to develop a statewide system for the use of GPS and other electronic methods of monitoring offenders as an alternative to incarceration. The guidelines and criteria for the use of these systems would be developed in coordination with the Departments of Corrections, Criminal Justice Services and General Services as well as the Sheriffs Association.  This recommendation was discussed by members of the Task Force, but failed to receive majority support. The language was not included in the conference report.

The last two recommendations of the 2009 Task Force were to expand evidence-based practices and continue the work of the Task Force.  The Task Force shall monitor the progress of its prior recommendations that were adopted and are being implemented. 
She then reviewed the 2010 Task Force recommendations.  The four recommendations were to expand the use of detention and diversion centers including direct referrals from probation districts, renew funding for day reporting centers, improve mental health services and expand electronic monitoring programs.  Judge Humphreys asked if direct referral meant that a probation officer, without returning the offender to court, would impose a sanction on an offender.   Ms. Tewolde said that the judge would give the probation officer the ability to place the offender in community corrections without having to come to court.  Judge Humphreys asked if this recommendation has had any input from lawyers.  He felt that this is a separation of powers issue.  The court cannot delegate a court function to another branch of government.  Judge Humphreys said there are some constitutional issues among political problems with the recommendation that the Task Force may want to consider.  Ms. Tewolde said that this would only be allowed if the court gave approval for the officer to make such placement, and the language would include counsel participation.  She said that this process has been pilot tested in Virginia.  Dr. Kern said that the Supreme Court recently ruled that placement in a detention and diversion center is considered incarceration and can only be done by a judge and offenders are eligible for good conduct credit.  The problem seen by the courts is that a probation officer does not have the authority to incarcerate. She noted that the recommendation would go through the Attorney General’s office for approval.      
Judge Alper asked if the Task Force decided to abolish the military style programming in the detention center to include more offenders that were previously denied due to the physical requirements.  Ms. Tewolde said that the medical restrictions were lowered so more offenders could participate in the program.   

She summed up her remarks by discussing the remaining recommendations.     
II. Juveniles Convicted in Circuit Court FY2001 – FY2010
Ms. Farrar-Owens presented the next agenda item: Juveniles Convicted in Circuit Court.  
Ms. Farrar-Owens reminded the members that in 2006 and again in 2009, the Sentencing Commission was asked by the State Crime Commission to provide information on a particular aspect of the juvenile justice system:  juveniles transferred to the circuit court to be tried as adults.  Information was compiled and presented to the full membership of the Crime Commission during meetings in October 2006 and June 2009.  In 2010, the Crime Commission asked the Sentencing Commission to update its analysis in order to add the most recent data available.  The results of this analysis were provided to the Crime Commission staff in November 2010.  For the purposes of this analysis, the term “juveniles” refers to persons who were under the age of 18 at the time of the offense (or who were under the age of 18 for at least one offense in the case).  For this study, as well as the 2006 and 2009 studies, a case was defined as a sentencing event.  Analysis focuses on the original felony conviction and excludes subsequent probation violation hearings for that offense.             

She reported that, between FY2001 and FY2006, the number of cases in which a juvenile was convicted of a felony in circuit court fluctuated between 489 and 551 per year.  The number of juvenile sentencing events in circuit court rose to 665 and 684 in FY2007 and FY2008, respectively.  However, since FY2008, the number of juvenile cases has declined.  In FY2009, there were 551 cases of juveniles convicted in circuit court.  In FY2010, this figure dropped to 451.  While the FY2010 data are still preliminary, the numbers are not expected to increase substantially.  Judge Humphreys asked if the crime prone age group is declining.  Ms. Farrar-Owens said that group has declined slightly.  She noted that the drop in the number of juveniles convicted in circuit court mirrored recent trends in adult arrests and convictions.  This could be related to law enforcement budget constraints.  Police agencies are not filling vacant positions and are limiting overtime hours for officers.  There could be fewer patrol hours on the street which could result in an overall reduction in certain types of arrests like drug crimes.  Mr. Hagan asked if numbers of convictions are declining in other states as well.  She said most of the states have experienced an overall reduction in their prison population or a minor increase.              
The decrease in FY2009 and FY2010 in the number of juveniles convicted in circuit court is consistent with other recent trends in Virginia’s criminal justice system.  For instance, according to the Virginia Department of Juvenile Justice, the number of juvenile intake cases (which is roughly equivalent to the number of juveniles arrested) decreased from 61,942 in FY2008 to 54,304 in FY2010.  

She noted that per § 16.1-271, any juvenile who is tried and convicted in a circuit court as an adult must be treated as an adult in any criminal proceeding resulting from any subsequent criminal acts and in any pending allegations of delinquency that have not been disposed of by the juvenile court at the time of the circuit court conviction.  Prior to FY2008, the trial or treatment of a juvenile as an adult, regardless of whether the prosecution resulted in a conviction, was sufficient to prosecute the defendant as an adult.  The 2007 General Assembly limited that applicability of this requirement to only offenders whose charges have resulted in a conviction in circuit court.  Judge Harris remarked that Section 16.1-269.6 of the Code of Virginia, which outlines the criteria and procedures for transferring juveniles to circuit court for trial as adults, should be examined because the statute is unclear as to the role of the circuit court.  Judge Bach asked Ms. Farrar-Owens to share Judge Harris’ concerns about that Code section with the Crime Commission.  

Ms. Farrar-Owens provided information on juvenile convictions by age at offense. Examining the data by age reveals that only a few of the cases involved juveniles who were age 14 at the time of the offense.  During the ten-year period examined (FY2001-FY2010), 209 of the 5,441 juveniles convicted of felonies in circuit court were 14 years of age when the offense was committed.  This represents less than 4% of the total number of cases.  The largest share of cases involved juveniles who were 17 when they committed the crime.  Because felony case processing time averages approximately 10 months, many of the juveniles who were 17 at the time of the offense had turned 18 by the time they were sentenced.
She stated that for juveniles convicted of felonies in circuit courts in the Commonwealth, the most common disposition was an adult prison sentence.  During the ten-year period studied, slightly less than half (46%) of the juvenile offenders were ordered to serve a prison term of at least one year.  Other adult sanctions were also frequently used.  More than one-quarter (26%) of the juveniles received a sentence of up to 12 months in jail or a term of probation under the supervision of adult community corrections officers.  Sanctions in the juvenile system were used less often.  Approximately 11% of the juveniles convicted of felonies in circuit court were sentenced to DJJ with a determinate commitment, whereby the judge specifies the period of time the juvenile is to serve.
Ms. Farrar-Owens then reviewed the most serious offense resulting in conviction.  The most serious offense was selected based on the offense with the highest statutory maximum penalty as defined in the Code of Virginia. Among juveniles convicted of felonies in circuit court, the most common offense was robbery.  Robbery was the most serious offense in one-third of these cases.  The next most common offense was felony assault, which comprised 15% of the cases examined. In 12% of the cases, a felony larceny or fraud conviction was the most serious offense in the sentencing event.   
She concluded by saying that it is expected that the State Crime Commission will submit its report to the 2011 General Assembly.

III. Possible Guidelines Revisions/Recommendations

Ms. Farrar-Owens began by stating that there were three proposed recommendations for the Commission to consider. Ms. Farrar-Owens stated that she would present the three recommendations, followed by several analyses conducted by the staff.
Proposed Recommendation 1 – Modify Guidelines Instructions to Recommend Mandatory Minimum Sentences Be Run Consecutively 
Ms. Farrar-Owens said that, currently, there are 109 felony and 46 non-felony mandatory minimum sentences defined in the Code of Virginia.  Many mandatory minimum penalty statutes specify that a sentence under that particular provision must be run consecutively to the sentences for all other charges; however, not all statutes clearly state this.  
Because mandatory minimum statutes are not uniform in this regard, the instructions in the sentencing guidelines manual state that, if a sentencing event contains multiple counts of an offense carrying a mandatory minimum or multiple offenses with mandatory minimum penalties, the individual preparing the guidelines must adjust the sentence range recommended by the guidelines to reflect the possibility that the court may set the mandatory minimum sentences to run concurrently or consecutively to each other.  The judge, then, will interpret the language in each individual Code section and impose a sentence accordingly.  Judge Hupp said he asked the staff to study this issue.  Analysis reveals, however, that judges rarely set mandatory minimum sentences to run concurrently.  Because the guidelines are designed to reflect historical sentencing practices, modifying the guidelines instruction to ensure that guidelines recommendations reflect consecutive mandatory minimum sentences will more closely match current judicial practice in these cases.
Ms. Farrar-Owens said that the staff examined sentencing guidelines data from fiscal year (FY) 2006 through FY2010.  The vast majority (85.7%) of felony cases in Virginia’s circuit courts do not involve a conviction for any offense that carries a mandatory minimum penalty.  During this five-year period, 11.8% of sentencing events involved a single conviction for a crime with a mandatory minimum.  A much smaller percentage (2.5%) involved two or more convictions requiring the imposition of a mandatory minimum sentence.  The subsequent analysis revealed that circuit court judges rarely set multiple mandatory minimum sentences to run concurrently.  This occurred in only 3.1% of felony sentencing events in the study.  In nearly all cases, judges are setting mandatory minimum sentences to run consecutively.  
The recommendation was to revise the sentencing guidelines manual to instruct preparers to adjust the sentence range recommended by the guidelines such that the low, midpoint, and high recommendations are at least equal to the sentence needed to run all mandatory minimum sentences consecutively.  Mr. Hagan asked if the staff could include in the instructions that this is a historical based recommendation. She said the staff will include that in the revised instructions. 
Judge Hupp made a motion to adopt this recommendation. The motion was seconded by Mr. Hagan.  Judge Bach called for the vote.  The Commission voted 10-0 in favor.      
Proposed Recommendation 2 – Sex Offender Registry Violations (§18.2-472.1)

Ms. Farrar-Owens stated that, currently, Virginia’s sentencing guidelines do not cover violations of registration requirements associated with the Sex Offender and Crimes against Minors Registry.  Penalties for violations of registration procedures are defined in § 18.2-472.1 of the Code of Virginia.  There are more felony convictions for Registry violations than for any other felony not currently covered by the guidelines.  After thorough analysis, the Commission developed a proposal to incorporate Registry violations into the Miscellaneous guidelines.
Ms. Farrar-Owens noted that the General Assembly has revisited Chapter 9 of Title 9.1 (Sex Offender and Crimes against Minors Registry Act) several times in recent years.  In 2006, the General Assembly added to the list of offenses requiring registration and increased the penalties for second or subsequent Registry violations.  In addition, the Code was changed to allow Juvenile and Domestic Relations court judges to require a juvenile who has been adjudicated delinquent for a Registry offense to register.  During the 2007 session, the information required of registrants was expanded and the list of crimes requiring registration was expanded and reorganized.  In the 2008 session, the crimes requiring registration were again restructured.
Ms. Farrar-Owens said that the staff analyzed FY2008 through FY2009 data from the Supreme Court of Virginia’s Circuit Court Automated Information System (CAIS) to identify cases involving Registry violations under § 18.2-472.1.  According to the CAIS database, there were 646 cases in which a felony conviction for a Registry violation was the most serious offense.  Approximately one-third (34%) of these offenders received probation without an active term of incarceration.  More than one-third (39%) were given an incarceration term of up to six months in jail, for which the median sentence was four months.  Roughly one-fourth of the offenders (27%) were sentenced to more than six months of incarceration.  The median sentence in such cases was one year.
On Section A of the proposed Miscellaneous guidelines, offenders convicted of this offense will receive two points.  To model actual sentencing practices for this crime most accurately, the staff found it necessary to revise one of the other factors on Section A:  Prior Convictions/Adjudications.  Under the proposal, this factor is split.  Offenders convicted of Registry violations will be scored differently from all other offenders.  Also,  Registry violators will be assigned one point on the factor called “Legally Restrained at the Time of the Offense.”  Registry violators are considered to have been legally restrained because they were under legal obligation to register and they failed to do so.  
On Section B of the proposed Miscellaneous guidelines, offenders convicted of Registry violations will be assigned points for the Primary Offense factor based on the specific Registry violation for which they were convicted.  An offender not defined as sexually violent per § 9.1-902 who is convicted of a second or subsequent Registry violation will receive seven points.  However, an offender defined as sexually violent per § 9.1-902 who is convicted of a Registry violation for the first time will receive eight points.  A sexually violent offender convicted of a second or subsequent Registry violation will receive nine points.  She noted that Registry violators will always be given a point on Section B for being legally restrained.  Judge Humphreys commented that it should be made clear in the guidelines manual that being required to register is equivalent to being on bond.  Registry violators who have a prior adult incarceration or juvenile commitment will receive one point.  Judge Humphreys felt that the wording could be improved to eliminate confusion.  Ms. Farrar-Owens said the staff would work on the wording on that factor if approved.  Primary offense points on Section C are assigned based on the classification of an offender’s prior record.  No other changes on Section C were necessary.      
The proposed guidelines are expected to recommend 27.6% of offenders convicted of this offense for a sentence of more than six months.  Actual practice has resulted in 27.4% of offenders being sentenced to such a term of incarceration.  Thus, the recommended and actual historical rates of incarceration are very close.  Moreover, for Registry violators currently receiving a term of incarceration in excess of six months, the median sentence is one year.  For the cases studied, the proposed guidelines produce a recommended sentence with a median value of 1.2 years.  
The recommendation was to amend the Miscellaneous sentencing guidelines to add violations of registration requirements associated with Virginia’s Sex Offender and Crimes Against Minors Registry (as defined in § 18.2-472.1).
Judge Hupp made a motion to adopt this recommendation. The motion was seconded by Judge Humphreys.  Judge Bach called for the vote.  The Commission voted 10-0 in favor.      
Proposed Recommendation 3 – Split the Miscellaneous Sentencing Guidelines into Two Offense Groups
Ms. Farrar-Owens said, a large number of offenses are currently covered by the Miscellaneous sentencing guidelines.  These crimes vary considerably in nature, ranging from child abuse with serious injury and arson of an occupied dwelling to perjury and failure to appear.  Splitting the miscellaneous guidelines into two offense groups will allow for more refined analysis in the future, which could result in improvements to the guidelines for particular offenses.  The current proposal does not modify the guidelines scores and will not change the sentence recommendation for any offender whose case is currently covered by the Miscellaneous guidelines.  
The number and variety of offenses currently covered by the Miscellaneous guidelines has resulted in worksheets that are very tightly-spaced and rather complex to score.  Virginia’s sentencing guidelines are grounded in actual sentencing practices among circuit court judges.  The staff closely monitors guidelines compliance by offense to determine if, based on judicial concurrence and departure patterns, any adjustments are needed to bring the guidelines more in line with current practice.  Given the current worksheets for the Miscellaneous guidelines, there is little room to add any new factors or expand existing factors.  Thus, the current state of the worksheet, particularly Section C, largely precludes further refinement of the guidelines for these offenses.  Nor can new guidelines offenses (such as violations of Sex Offender and Crimes against Minors Registry requirements as proposed in Recommendation 2) easily fit onto existing worksheets.

According to Ms. Farrar-Owens,  to allow for future refinement and improvement of the guidelines for crimes in the Miscellaneous offense group, the staff recommends splitting the existing guidelines into two offense groups: 1) miscellaneous person and property offenses and 2) miscellaneous court, prisoner, and other offenses.  The staff is not recommending any other revisions to guidelines recommendations at this time.  The proposed split will not affect the sentence recommendation for any offender whose case is currently covered by the Miscellaneous guidelines.  
Judge Hupp made a motion to adopt this recommendation. The motion was seconded by Judge Humphreys.  Judge Bach called for the vote.  The Commission voted 10-0 in favor.
Ms. Farrar-Owens said that the remaining items are not proposals but results from analysis conducted by the staff this year.        
Examination of Embezzlement Amount in Jury Cases
Ms. Farrar-Owens began by saying that felony embezzlement (§ 18.2-111) is covered by the Larceny sentencing guidelines.  The Larceny sentencing guidelines include a factor to account for the amount of money or value of goods involved in embezzlement cases.  A judge has written to express his concern over the scoring of the embezzlement factor when the indictment is written in a general way (i.e., the amount is greater than $200).  In a jury trial, the jury does not define a specific amount or value involved in the crime, as their general verdict only indicates whether they make a finding of guilt or innocence.  According to the judge’s letter, there can be a legitimate dispute regarding  the amount that should be scored on the guidelines.  

Further, the sentencing guidelines manual instructs individuals preparing the guidelines to score the embezzlement amount based on the amount for which the offender was convicted.  In some cases, however, the indictment is prepared without reference to a specific dollar amount and upon conviction it can be difficult to determine the appropriate amount or value to score on the guidelines.  The manual further instructs preparers to determine the amount embezzled from official documents, such as police reports.  There are cases in which official reports are inconsistent as to the amount involved in an embezzlement case.  
The amount factor appears on each section (Section A, B, and C) of the Larceny guidelines, although the exact dollar amounts scored on each worksheet differ somewhat.  This factor was added to the guidelines in 1999.  The dollar amounts for the factor were selected based on a special study of actual embezzlement cases from Virginia’s circuit courts.    
The staff analyzed FY2006 through FY2010 data from the guidelines database to identify embezzlement cases by type of adjudication.  The analysis found that the number of embezzlement cases adjudicated by a jury is relatively small.  Ms. Farrar-Owens said that the staff could explore alternatives to the current instructions for scoring the embezzlement amount.  

Judge Humphreys said he proposed adding this factor in 1999.  He recommended revising the guidelines manual to state that the trial court will determine the amount embezzled for the purposes of the sentencing guidelines.  If the court finds that the defendant embezzled an amount different than that scored on the guidelines submitted, the judge should modify the guidelines forms in court and revise the guidelines recommendation accordingly.  The members agreed that this revision to the instructions should correct the issue.      
Judge Alper made a motion to adopt this recommendation. The motion was seconded by Judge Humphreys.  Judge Bach called for the vote.  The Commission voted 10-0 in favor. 

Examination of Sentencing Practices in Cases Involving Guidelines with a Separate Factor for Juvenile Record
Ms. Farrar-Owens stated that, currently, juvenile record is scored along with the offender’s adult record on nearly all prior record factors.  On some worksheets, there is also a separate and distinct factor for scoring juvenile record.  Prior to 1995, juvenile record was not scored on other prior record factors that, at the time, captured only the offender’s adult record.  Truth-in-sentencing/no parole legislation, which became effective in January 1995, specified that an offender’s juvenile record was to be scored the same as his adult record.  Prior record factors were modified to account for juvenile record.  She noted that the separate juvenile record factor remained.  A separate juvenile record factor appears on nineteen worksheet sections. Since juvenile adjudications are scored across all prior record factors, is a separate factor for juvenile record significant in judicial sentencing patterns?  After a thorough analysis of the data, she commented that removing the juvenile record factor would result in a decrease in the compliance rate and an increase in the aggravation rate among the affected cases.  

The result of this analysis failed to attract a motion from the Commission.    
Examination of the Number of Images/Charges in Child Pornography Cases

Ms. Farrar-Owens stated that child pornography cases involving an unusually large number of counts receive extremely long sentence recommendations under the current guidelines (e.g., a recommended sentence as long as 1,000 years is possible).  Guidelines users had reported a few such cases on the Commission’s hotline.  At the Commission’s September meeting, Ms. Farrar-Owens had suggested that staff could examine such cases.  She reported that, between FY2008 and FY2010, only 5% of child pornography sentencing events involve 25 or more counts of the offense.  Analysis revealed that compliance is lower and mitigation is higher in cases involving 25 or more counts.  The small number of cases, however, makes it difficult to develop possible revisions to the current guidelines.  It would be extremely difficult to develop any revisions such that these cases would fall into compliance.  The staff could continue to examine this issue if the Commission would like.    
After a brief discussion, Judge Humphreys recommended that this analysis be tabled for a year.  
Examination of Cases Involving Burglary of Other (Non-Dwelling) Structures and Grand Larceny
Ms. Farrar-Owens began by saying that in cases involving burglary of a non-dwelling with intent to commit larceny (without a weapon) and one count of grand larceny, the burglary is selected as the primary offense in the case.  Both offenses carry a 20 year maximum penalty, but the burglary receives more points on the primary offense factor on Section C; therefore, burglary is selected as the primary offense.  However, in cases involving this type of burglary and multiple counts of grand larceny, larceny  receives more points on Section C score than burglary.  In those cases, the larceny becomes the primary offense and the guidelines are prepared accordingly.  The difference between the recommendations produced by the burglary guidelines versus the larceny guidelines can be sizeable.  Guidelines users have reported a few cases on the Commission’s hotline. Analysis of guidelines data for FY2006 through FY2010 revealed 63 such cases. After analysis, the staff concluded that modifying the guidelines to ensure that burglary of other (non-dwelling) structure would always be scored as the primary offense, even in cases involving multiple counts of grand larceny, would have a modest impact on compliance.  The adjustment would result in a small decrease in the compliance rate.  
The result of this analysis failed to attract a motion from the Commission.    
Examination of Immigration Status and the Guidelines Legal Restraint Factor

Ms. Farrar-Owens reminded Commission members that immigration status is not considered when scoring legal restraint on the sentencing guidelines.  Guidelines users have inquired as to the possibility of the Commission developing a policy on the scoring of immigration status as legal restraint in certain circumstances.  
Ms. Farrar-Owens displayed a list of the different types of legal restraint scored on the guidelines.  
She gave two different scenarios for scoring immigration status.  She asked if the Commission wished to modify the instructions for legal restraint to score immigration status in some way. As an alternative, she asked if the Commission would like staff to further research this issue during 2011.  Judge Humphreys asked if guidelines users are calling about this issue.  Judge Bach commented that immigration is a thorny issue.  Judge Humphreys suggested that Congress would probably address this issue and that the Commission should not initiate changes pertaining to immigration status at this time.  Ms. Curtis commented it would be very difficult to get that type of information.       
The result of this analysis failed to attract a motion from the Commission.    
IV. Miscellaneous Items 

Judge Bach asked Dr. Kern to discuss any miscellaneous items on the agenda.
Dr. Kern announced that a draft of the 2010 Annual Report would be mailed to the members in the coming weeks.  The report would be due December 1 to the Governor, Chief Justice, and the clerks of the Senate and House.  

He informed the Commission that the Chinese government has adopted Sentencing Guidelines. Dr. Kern had been invited by the Chinese government to be a featured speaker at gatherings of their judges in September.  Dr. Kern was told that the Chinese consider Virginia’s system to be “the most admired sentencing guidelines system in America.”  The Virginia Sentencing Guidelines manual was translated into Chinese.   
Dr. Kern provided the Commission with an update on data collection for the study on crimes committed in the presence of children.  Through November 12, 2010, 357 cases had been reported to the Commission by prosecutors through the Commission’s website or on the guidelines cover sheet.  He stated that, although this is a good start, it is not enough to go forward with the analysis at this time.  He displayed a revised guidelines cover sheet which became effective on July 1, 2010.  On the revised cover sheet, staff added a check box for preparers to indicate if a case involved a child witness.  It is hoped that this will increase reporting of such cases to the Commission.
Dr. Kern informed the Commission that he was an editor for a special issue of the Justice Research and Policy journal that examined sentencing and corrections in the states.  Dr. Bales, associate professor in the College of Criminology and Criminal Justice at Florida State University, among others wrote the article entitled An Assessment of the Development and Outcomes of Determinate Sentencing in Florida.  The Commission also conducted a similar study in 1995.  Dr. Kern’s colleagues in Florida would like to compare and contrast the Florida and Virginia sentencing systems.  Dr. Kern said this would not be a significant workload; staff would simplycompile Virginia data for Dr. Bales.  The Commission agreed to release the data to Florida State University.     
Judge Bach recognized Judge Harris and Judge Hupp and noted that this meeting would their last with the Commission. Both judges have served consecutive terms and cannot be reappointed.  Judge Bach thanked both of them for their commitment and service to the Commission.  He also thanked Andrew Sacks for his service to the Commission.  Mr. Sacks cannot be reappointed.  He was not able to attend the meeting.  

Dr. Kern then announced that the Commission’s meeting dates for 2011 were tentatively set for March 21, June 13, September 12 and November 14.  A letter would be communicated to members in January about the upcoming meetings.
With no further business on the agenda, the Commission adjourned at 12:30. 

