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The Virginia Criminal Sentencing Commission

June 12, 2006
 Meeting Minutes

Members Present: 

Judge Alper, Judge Bach, Linda Curtis, Rich Savage, Eric Finkbeiner, Judge Fulton, Douglas Guynn, Robert Hagan, Judge Harris, Judge Humphreys, Judge Hupp, Judge Kirksey, Andrew Sacks, and Randolph Sengel  

Members Not Present:

Arnold Henderson, Francine Horne, and Sheriff Williams  

The meeting commenced at 10:10 a.m.  Judge Bach asked the Commission members to approve the minutes from the last meeting.  He also welcomed back to the Commission, our new deputy director, Meredith Farrar-Owens.  

Agenda
  I.  Approval of Minutes

Approval of the minutes from the March 20, 2006, meeting was the first item on the agenda.  The Commission unanimously approved the minutes.        

The second item on the agenda was Update on Probation Violation Risk Assessment Guidelines.  Judge Bach asked Dr. Kern to discuss this item on the agenda.

II. Update on Probation Guidelines and Risk Assessment  

Dr. Kern began by saying that you may recall that at our last meeting, you were provided with an update on the General Assembly’s action with regard to our recommendation to place, within the Code, a requirement that probation violation sentencing guidelines always be prepared in applicable cases.  He mentioned that measure was easily passed in the Senate, narrowly approved by the House Courts of Justice Committee, but, after a long floor debate, which was shown at the June Meeting, ultimately failed passage in the House.  

The two major reasons why the probation violation guidelines legislation failed to go forward in the Legislature were the lack of data and uniformity should not be expected in these cases.  Dr. Kern noted that the Commission encountered many challenges in developing sentencing guidelines for this population.  After discussion with the Commission and the Chief Justice, we decided at to continue on course with the probation violation sentencing guidelines as an advisory tool for judges.  The Chief Justice requested that Dr. Kern discuss this matter at the Mandatory Judicial Conference in May.  After Dr. Kern’s presentation, Chief Justice Hassell urged judges to continue to refer to these guidelines as an advisory tool because of the importance of fairness and uniformity in sentencing decisions.  He also requested that the Commission place a high priority on studying these sentencing decisions and continue to revise the guidelines as the data merits.
Dr.  Kern continued by discussing a new law that would allow the court, with no objections from the Commonwealth or defense, to order an abbreviated pre-sentence investigation (PSI).  This legislation was discussed at the last meeting.  Dr. Kern stated that he and the Commission agreed that an abbreviated version of the PSI was bad idea.  Chief Justice concurred with the Commission’s by urging judges at the Judicial Conference to refrain for ordering the short form PSI.  The judges were asked not to order a PSI.  Therefore, cases that a PSI is not completed a Post-Sentence Investigation would be conducted and the same information would be collected.  

Judge Alper questioned if there was an increase or a decrease in the numbers of probation violation guidelines after Dr. Kern’s presentation at the Judicial Conference.  Ms. Kepus replied that she would present those numbers at the September meeting.  Judge Alper wondered if anyone has made any effort to have a conversation with the leaders in the House to address misapprehension in the terms of the debate.  Dr. Kern stated that he met with the Speaker of the House about this legislation.  Judge Alper was mainly concern with the lack of understanding in the House Floor debate.  Several House members may have misled other members by giving them wrong information.  Judge Kirksey stated that the Commission needs to try to encourage judges further to complete the Probation Violation guidelines.  Judge Humphreys felt that the General Assembly in the future will want to address this offender population.  He noted that the Commission must continue to gather the data and encourage judge to complete the forms.  Judge Harris stated that the problem in his locality with requiring the probation violation guidelines is the most of there is no probation officer in court at the time of the hearing.  Judge Alper asked the judge in her circuit to complete the forms.  Judge Bach appointed a sub-committee of Judge Kirksey and Judge Harris to work with Dr. Kern, to construct a lengthy letter to judges, clerks and possibly probation chiefs to try to set forth our position on these guidelines.  He noted that the subcommittee could do their work over the phone.  Judge Humphreys stated that the Commission should try to speak at the Circuit Court judges’ voluntary meeting.  He also suggested trying to get on the agenda at Circuit Court clerks and probation/parole officers training sessions to emphasize the importance of the probation violation guidelines.            

Judge Humphreys felt that a Commission member should attend all the regional judges meeting.  Mr. Finkbeiner suggested that the Commission should educate legislators on sentencing probation violations throughout the summer and the fall.  Judge Bach suggested that the subcommittee should discuss the possibility of participating at the regional meetings in the fall.  Judge Humphreys requested a list of regional meetings dates.  Judge Harris suggested that Karl Hade, Secretary of the Supreme Court, may have a list of those meeting dates.      

III. 2006 Training Program

Mr. Fridley reported the Commission’s training staff completed training seminars in four different locations and plan to offer four more seminars during the summer.  The seminars offered are introduction to sentencing guidelines designed for new attorneys and probation officers.  A registration form was included in the Commission member’s meeting materials.

He remarked that over 200 guidelines users either attended or are scheduled to attend training seminars by the end of the summer.  The majority of the participants in the statewide seminars are attorneys, but the basic skills seminar is specifically offered to probation officers.  The training staff plans to offer advanced guidelines classes in the fall and winter.  

Mr. Fridley reminded the Commission members that a short “What’s New” presentation is available on our website.  He added that the revised worksheets for July 1, 2006 are also available for download on our website.  

He summed up his remarks by saying that the staff research web-based training in an effort to cut down cost for attorneys and traveling expenses.  After researching the information, the staff felt that it was not cost-effective at this time.  Mr. Fridley noted that the training seminars are highly interactive and currently is not web-appropriate.  He remarked that the staff would look into other options.  Judge Humphreys commented that the Supreme Court has its on video conferencing unit.  He suggested that the staff speak to Karl Hade about competing quotes.  

Judge Bach thanked Mr. Fridley for his presentation and then asked Judge Humphreys and Mr. Fridley to discuss the next item on the agenda, Ethics Component of Sentencing Guidelines Training. 

IV. Ethics Component of Sentencing Guideline Training

Mr. Fridley began by saying that the training unit has been asked in the past to conduct advanced training on guidelines issues with an ethics component.  He reminded members that ethics counsel from the Virginia State Bar advised staff that an attorney from the Commission could propose the questions to the State Bars’ Ethics Committee.  Then based on answers, supporting case law and legal ethics decisions an ethics component could be developed for training seminars.  He reported that the questions that were provided to the Commission members at the March meeting were also given to the legal counsel from the Virginia State Bar.  Judge Humphreys, Commission staff and Leslie Haley from the Virginia State Bar met to determine scenarios that were ethnical in nature and scenarios that were not currently covered by existing ethics decisions.  Mr. Fridley also stated a second review of the scenarios would be conducted by the Judicial Inquiry and Review Commission to identify conflicts with the Canons of Judicial Ethics.  

After all the reviews are completed the Virginia State Bar would partner with the Commission to develop an ethics component for sentencing guidelines CLE.  

Judge Humphreys then reported that the Commission staff learned several things from this meeting with the State Bar.  He stated that in these scenarios, depending on unique facts, may or may not be an ethical example.  For example, the defense attorney has an ethical obligation to represent their client and that includes not volunteering information that may be harmful to them.  Several of the scenarios dealt with information that was available to defense but not disclosed and the State Bar advised that this was not an ethics violation.

Judge Humphreys then spoke about factor bargaining, which is being used in the negotiation of plea agreements.  Factor bargaining is when the statement of facts, police reports and pre-sentence report do not support the agreed upon factor scores, but the parties involve, which could be the judge, defense and/or prosecutors, order changes to the guidelines worksheets to reflect the agreed upon facts.  The goal is fashioning a guidelines sentence that all parties find appropriate.  Judge Humphreys commented that to his knowledge, this is not a wide spread problem, but felt staff should continue to monitor this practice.  Judge Humphreys stated that clearly factor bargaining can be appropriate at times.  

Mr. Sacks agreed that factor bargaining is an important issue.  He continued that in the federal sentencing system, factor bargaining has been a very active part of that process.  He reminded members that the Federal Sentencing guidelines are advisory now, but prosecutors and defense attorneys have engaged in factor bargaining for years.  Mr. Sacks said there is nothing that prohibits that practice.  

Judge Humphreys stated that he was more concerned when the judge is involved in factor bargaining and require probation officers to prepare guidelines that do not accurately reflect what transpired in courtroom.    Judge Alper also expressed a concern when a judge is involved in the process of preparation of the guidelines.  She stated that Virginia’s guidelines are voluntary; therefore the judge should depart without ordering a change to the worksheet.  Judge Kirksey wondered if the practice identified by guideline users and preparers were more “what if” scenarios.  Judge Humphreys said that may be the case, but we should monitor this practice and look into the issue further.  

On the issue of judges involved in the factor bargaining process, Mr. Sacks remarked that some judges feel they may be scrutinized by the General Assembly when not in compliance with the guidelines.  He felt that using compliance in the re-appointment process is a bad development and a real intrusion of judicial independence.  Hypothetically, if there was a statute that stated that the General Assembly shall not consider a judge’s compliance rate in assessing re-appointment to the bench, then this problem may go away.                    

Mr. Fridley continued by saying that the next issue is the distribution of the probation violation guidelines.  Currently, there is no rule of court that requires the probation guidelines be completed and submitted to the Commission.  The Commission’s probation violation guidelines manual states that worksheet must be prepared within seven days and distributed based on local procedures.  In some jurisdiction, the defense attorneys were not allowed to view a copy of the guidelines until the day of court. Judge Humphreys said that a letter addressing this issue will be written by a sub-committee of the Commission and the letter to judges should resolve this issue.  

At the end of the discussion Judge Humphreys made a proposal that the Commission add an ethics component to the Commission’s training seminars.  Judge Humphreys also proposed that the Commission direct staff to monitor factor bargaining practices.          

The motions were seconded by Judge Alper.  Mr. Sacks questioned if the motion that pertained to factor bargaining only involved case where a judge was involved.  Judge Humphreys said that is correct.  Mr. Sacks was concerned that the Commission would be viewed as monitoring the plea agreement/factor bargaining system.  Mr. Finkbeiner responded that the Commission and policy makers rely on accurate data; if the data is fiction that could undermine the integrity of forecasting.  Judge Harris added to the motion that the Commission is researching the situation of factor bargaining to see if there is disparity between the prepared guidelines and the actual facts of the case.   

Judge Bach asked the Commission for a vote on Judge Humphrey’s first recommendation to add ethics component to guidelines training.  The Commission voted 14-0 in favor.  The second recommendation was to research factor bargaining practice in Virginia.  Mr. Sacks added a friendly amendment that the monitoring is on the issue of judges.  Judge Humphreys questioned, jokingly, if the amendment was friendly.  He added that there is a pattern of questioning that raises a flag that requires some research.  The purpose of the motion is simply to gather data.  

Judge Bach asked the Commission for a vote on Judge Humphrey’s second recommendation to research factor bargaining.  The Commission voted 13-1 in favor.       
Judge Bach thanked Mr. Fridley for his presentation and then asked Ms. Farrar-Owens to discuss the next item on the agenda, Review of Guidelines Worksheet Structure- Research Proposal.

V. Review of Guidelines Worksheet Structure – Research Proposal 

 Ms. Farrar-Owens started by saying that the research proposal that she will present is narrowly focused.  She said that offense-based worksheets are completed by scoring factors related to the current offense and prior record.  There is a worksheet A to determine prison In/Out recommendation, a second worksheet B to determine probation or jail sentence, and a third worksheet C to determine prison length.  Prison worksheets yield a median sentence length.  The definition of what constitutes a prison (state-responsible) sentence versus a jail (local-responsible) sentence has changed several times since 1990.  After four changes, a prison sentence is 1 year or less and a jail sentence is 12 months or less.  One of the problems with this distinction between prison and jail definition is that the sentencing guidelines range recommendation does not recognize the boundary.   A guidelines sentence length recommendation may begin with a range of 9 months to 1 year 6 months.  The existing sentencing guidelines structure has been out of sync with the definition of a prison sentence since 1998.  She then noted that the Commission has never formally reviewed the impact of this inconsistency.  Judicial practices related to the imposition of jail versus prison sanctions have not bee fully explored since the change in definition occurred.        

She continued by saying that there is no longer a difference between jail and prison in the percent of sentence served by felons.  There may be different factors, however, that judges consider when deciding whether to sentence an offender to a jail versus prison term.  Ms Farrar-Owens proposed performing exploratory analysis to examine the impact of the inconsistency between the structure of the guidelines and the definition of a prison sentence.  The staff would also research the difference in jail versus prison sanctioning decisions and the feasibility of simplifying the guidelines while maintaining statistical power of the sentencing models. 
She asked for the Commission’s approval to conduct this exploratory analysis over the summer.  The staff would report back to the Commission at the September meeting.     
Judge Humphreys questioned that the why the guidelines have not been consistent with the definition of prison and jail as approved by the General Assembly.  She remarked that we should be consistent but it has been a moving target.  To perform this type of analysis and reworking 15 offender groups takes time and can be difficult to tweak quickly.  

Judge Humphreys made a motion to conduct the analysis. The motion was seconded Judge Bach asked the Commission for a vote.  The Commission voted 14-0 in favor.     

Judge Bach thanked Ms. Farrar-Owens for her presentations and asked her to address the next item on the agenda, Offender Population Forecasting.  

IV. Offender Population Forecasting
Ms. Farrar-Owens began by saying that in forecasts of inmate populations provide key information for budgeting and planning of criminal justice capital and operational expenditures.  These forecasts are also useful for assessing the potential impact of a variety of policy proposals.  Prison forecasting has a long history, dating back to the early 1980s.  In 1985, however, a legislative watchdog agency (the Joint Legislative Audit & Review Commission, or JLARC) identified weaknesses in the methodology and procedures used by the state’s Department of Corrections (DOC) to forecast the adult inmate population.  A subsequent report from the group recommended changing the forecasting process toward a more open, participative process:  “Such a process would ensure that key actors in the criminal justice system have input into the forecast.  Moreover, such a group would promote general understanding of the forecast and the assumptions which drive it.”  She said that a more open, participative forecasting process was implemented in the late 1980s and remains in use today.  This process, overseen by Virginia’s Secretary of Public Safety, has become known as “consensus” forecasting.  

She then remarked forecast of inmate populations provide key information for budgeting and planning of various criminal justice capital and operational expenditures and provide data for assessing policy needs.  The forecasting process has involved two committees working in conjunction to produce the official forecast.  The Technical Advisory Committee is composed of personnel from various state agencies who have expertise in statistical and quantitative methods.  This committee reviews trends, methods, and assumptions employed in the forecasts, to assure that the final forecast has a sound methodological basis.  This year, the Technical Advisory Committee will be chaired by her.  The committee evaluates the various forecasts for statistical performance and recommends which forecasts should be considered.
She noted that a second committee, the Technical/Policy Liaison Work Group, includes staff of the legislature’s House Appropriations and Senate Finance Committees, agency deputy directors and senior managers.  The group oversees and referees the work of the Technical Advisory Committee, requesting additional data or analysis as needed.  Ultimately, this group determines which forecasts are brought to the next level of review.  

The final committee, called the Policy Advisory Committee, is composed of representatives from the executive, legislative and judicial branches of government, as well as local and state criminal justice professionals.  This diverse membership brings a broad scope of experience and expertise to the forecasting process, including first-hand knowledge of what is happening in the state’s criminal justice system.  This committee reviews the projections and selects the official forecast for each offender population.  This committee also considers the potential impact of emerging trends, newly-adopted legislation, or recent policy changes on future correctional populations and may approve adjustments to the forecast to account for these effects.  She noted that when divergent views can be reconciled and incorporated into the forecast, overall confidence in the forecast may be improved.  While the policy committee adopts the forecast on the basis of a vote, minority opinions can be submitted in writing to present disagreements with aspects of the forecast.
Ms. Farrar-Owens then discussed that four inmate population forecasts are produced through the consensus process.  The largest is the state-responsible (SR) inmate population, which comprises the population housed in Virginia’s prison facilities and the state-responsible inmates being housed in local jails.  The local-responsible (LR) prisoner population captures prisoners confined in local and regional jails throughout the Commonwealth who are not state-responsible.  Two juvenile offender populations are also forecasted:  the juvenile correctional center (JCC) population and juvenile detention center (JDC) population.

The Department of Corrections produces a forecast of the SR inmate population, while the Department of Criminal Justice Services produces a forecast of the LR prisoner population.  The state’s Department of Juvenile Justice generates projections of both juvenile offender populations.  Analysts from Department of Planning and Budget independently develop forecasts for each of the four offender populations.  She noted that confidence in the official forecast is bolstered if the different methods used by the two agencies converge on the same future population levels.

The Technical Advisory Committee generally begins meeting in the spring of each year and usually concludes its work by September.  The Policy Advisory Committee will meet twice (August and September) to review and select the official forecasts.  The process concludes when the Secretary of Public Safety issues a report, due to the General Assembly by September 30 each year, documenting the process and presenting the official forecasts.

The extent of outside participation distinguishes the corrections forecasting process from other state forecasting efforts in Virginia.  The consensus process brings diverse expertise to bear, but it also ensures that no significant trend or change is overlooked in the preparing the forecasts and it promotes a more objective forecasting result.  
She continuing by saying that the Department of Planning and Budget converts the inmate forecasts into budgets and proposed appropriations, although analysts who generate the forecasts typically are not involved in budget preparation for the Governor.  Some budget adjustments are made based on the staff’s judgment and experience with prior forecasts.  While these adjustments generally take place after the forecasting process, they are subject to further review and additional adjustments by the legislature.

She summed up her remarks by presenting a series of charts showing the inmate population forecasts for state-responsible and local-responsible prisoners.  She added that Virginia crime rate has dropped during the last decade with an exception of a slight increase in 2001 which is a factor that affects the forecast.         

Judge Bach thanked Ms. Farrar-Owen for hers presentation.  He then asked Dr. Kern to cover the next item on the agenda, National Association of Sentencing Commissions (NASC) 2006 Annual Conference.

VI. National Association of Sentencing Commission 2006 Annual Conference 
Dr. Kern discussed the upcoming annual meeting of the National Association of Sentencing Commissions.  The Pennsylvania Commission on Sentencing and the Virginia Sentencing Commission will co-host the conference.  It is scheduled to be held in Philadelphia on August 6-8, 2006.   He pointed out that the tentative agenda was included in their materials.  All members were encouraged to attend.  For the 2006 conference, the program committee selected three tracks for the sessions.  These tracks include 1.) Policy Shaping 2.) Research, and 3.) Policy Shaping, Research and the Purposes of Sentencing.  

Judge Bach thanked Dr. Kern for his presentation and then asked him to discuss the next item on the agenda, Miscellaneous Items.
VI. Miscellaneous Items 

Dr. Kern began by saying that included in your materials is a letter from the Attorney General requesting the Commission to establishing sentencing guidelines for specific child pornography offenses.  Attorney General wrote that the number of these types of cases is increasing and so is the disparity in the sentences meted out by various Virginia Courts.  He asked the Commission for their permission for the staff to research these particular cases.  Judge Humphreys felt that is there is enough data then we should develop guidelines.  Judge Bach directed the staff to look into this matter further.       
Dr. Kern mentioned that he participated in a symposium called ‘Sentencing Reform in California’ at the Stanford Law School held at their Criminal Justice Center on May 4-5, 2006.  California is trying to learn from the experiences of other states, and then make its own decision regarding the composition, structure, mandate, and accountability of its own commission. 

Dr. Kern then discussed the fact that China expressed great interest in learning more about Virginia’s approach to truth-in-sentencing.  At their request, Dr. Kern has met officials from China and Yale Law School to describe the sentencing reform work done in Virginia over the last decade.  

Dr. Kern reminded the members of the dates of the remaining Commission meetings for the year.  The Commission is scheduled to meet on September 11 and November 13.  

With no further business on the agenda, the Commission adjourned at 12:15 p.m.  
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