The Virginia Criminal Sentencing Commission

March 18, 2013
 Meeting Minutes

Members Present: 

Judge F. Bruce Bach (Chairman), Judge Rossie D. Alston, Jr., Judge J. Martin Bass, Judge Bradley B. Cavedo, John F. Childrey, Judge Lisa Bondareff Kemler, Judge Michael Lee Moore, and Judge Malfourd W. Trumbo
Members Absent:

Harvey L. Bryant, Delegate Benjamin L. Cline, Linda D. Curtis, Eric J. Finkbeiner, Marsha L. Garst, Senator Thomas K. Norment, Jr., Debbie Smith and Esther J. Windmueller
The meeting commenced at 10:10 a.m.  Judge Bach introduced two new members of the Commission.  Judge Alston and John Childrey were welcomed by Judge Bach and the other members.  Judge Bach also announced that Judge Trumbo would be the new Vice- Chairman of the Sentencing Commission.  
Agenda
 I. Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting, held on November 7, 2012.  The Commission unanimously approved the minutes without amendment.  
II. Report on the 2013 General Assembly Session 

Meredith Farrar-Owens presented the second item on the agenda: a report on the 2013 General Assembly.    

Ms. Farrar-Owens began by saying that, while the Sentencing Commission had not made any recommendations for statutory changes in its most recent Annual Report, several pieces of legislation from the 2013 Session would be of interest to the Commission.  

Ms. Farrar-Owens first described House Bill 1746.  This legislation amends § 17.1-805(C) to expand the list of crimes that are defined as violent for the purposes of Virginia’s sentencing guidelines.  Offenders with current or prior convictions for violent felony offenses receive legislatively-mandated “enhancements” on the guidelines that increase the recommended sentences for those offenders.  She explained that the bill adds several new offenses to be defined as violent. She reported that the bill had passed both houses and was awaiting the Governor’s signature.  The guidelines manual will be revised to reflect this legislation.
Ms. Farrar-Owens next discussed House Bill 2269.  As proposed, this bill was identical to Senate Bill 832.  In its original form, the bill amended several sections of the Code of Virginia to require that the mandatory minimum terms specified in those sections be run consecutively with any other sentence.  Currently, these Code sections do not explicitly require the mandatory minimum terms be run consecutively to other sentences.  The proposed legislation passed the House of Delegates. The Senate amended the bill so that it applied to only one crime.   The amended legislation requires that the mandatory minimum terms specified in § 18.2-374.1:1(C), relating to possession or reproduction of child pornography, must run consecutively with any other sentence received.  The bill was sent to a conference committee to resolve the differences.  Ultimately, the Senate version was accepted and passed by both houses.  The legislation was awaiting the Governor’s signature. 
Ms. Farrar-Owens reviewed House Bill 1847.  The bill amends § 18.2-46.1 to expand the definition of a “predicate criminal act” associated with gang activity beyond the crimes currently covered to include additional offenses such as capital murder, certain burglaries, and grand larceny.  The bill affects a number of gang-related offenses defined in the Code of Virginia.  Under § 18.2-46.2, a criminal street gang member who knowingly participates in any predicate criminal act for the benefit of, or at the direction of, the gang is guilty of a Class 5 felony. If the offender is 18 years of age or older and knows that the gang includes a juvenile member, he is guilty of a Class 4 felony.

In addition, § 18.2-46.3:3 provides enhanced penalties for violations of § 18.2-46.2 committed in certain areas, such as on or within 1,000 feet of school property. Under                           § 18.2-46.3:1, a third or subsequent conviction for a gang offense is elevated to a Class 3 felony.   She drew the Commission’s attention to an enactment clause in the bill indicating that the provisions of the act will not become effective unless an appropriation of general funds effectuating the purposes of the act is included in the 2013 general appropriations act that becomes law. She reported that the bill had passed both houses and was awaiting the Governor’s signature.  As adopted, House Bill 1847 and Senate Bill 1205 were identical.
Ms. Farrar-Owens described House Bill 2211, related to stalking. As passed, House Bill 2211 raises the penalty for a second conviction of stalking from a Class 1 misdemeanor to a Class 6 felony if the offender has a prior conviction within the last five years for (i) assault and battery or similar offense against the same victim who was being stalked, (ii) any domestic assault, or (iii) any violation of a protective order.  The bill was awaiting the Governor’s signature.
Ms. Farrar-Owens presented three bills that will expand § 18.2-57, related to assaulting a law enforcement officer or certain other officials, to cover additional types of officials.  These were: House Bill 1927(adding certain emergency medical services personnel), SB853 (adding magistrates), and House Bill 1850 (adding jail employees who are not already covered).
Several other bills passed by the 2013 General Assembly were reviewed, including   House Bill 1941 and Senate Bill 1083, which will add a number of chemical compounds newly classified as synthetic cannabinoids or synthetic stimulants, often called “research chemicals” or “bath salts,” to the list of Schedule I controlled substances in Virginia’s Drug Control Act.  The bill passed both houses and included an emergency clause, meaning the legislation will go into effect as soon as it is signed by the Governor.  Judge Kemler asked if the term “research chemicals” include broader ingredients that are unknown at this time. Ms. Farrar-Owens stated that these sections of the Code of Virginia will likely be modified over the coming years to ensure that newly-developed chemical compounds are covered by the provision.     

Ms. Farrar-Owens then discussed House Joint Resolution 595.  This legislation directs the Virginia State Crime Commission to conduct a large-scale study on laws and policies governing the investigation of alleged child sexual abuse in the Commonwealth.  The Crime Commission was authorized to establish a multi-disciplinary work group to assist in the study.  Ms. Farrar-Owens informed the Commission members that Sentencing Commission staff would provide assistance to the work group, as requested. 
Ms. Farrar-Owens then presented bills introduced during the 2013 Session that did not pass.  House Bill 2235 would have increased mandatory minimum penalties for use or display of a firearm during the commission of certain felonies from three to five years for a first offense and from five to eight years for a second or subsequent offense. In addition, the bill would have defined a new three-year mandatory minimum sentence for actual discharge of a firearm during the commission of the offense.  The House of Delegates amended the bill to increase the mandatory minimum penalties for using or displaying a firearm to four and six years for first and second use, respectively.  The Senate amended the bill to add a clause stating that the provisions of the act will not become effective unless an appropriation of general funds effectuating the purposes of the act is included in the 2013 general appropriations act that becomes law.  Although the bill was sent to conference committee to resolve the differences, no agreement could be reached and the bill died for lack of action.  
Ms. Farrar-Owens briefly reviewed other bills defeated during the 2013 Session, including bills related to the penalty for conspiracy to commit murder, assault of employees who work with sexually violent predators committed to the custody of the Department of Behavioral Health and Developmental Services, assault of campus police officers, publication of unlawful photographs on the internet, the definition of incest, sexual abuse of a child, failure to report that a child is missing, crimes committed by prisoners, and possession or use of explosive devices or hoax explosive devices.   Failed legislation also included a number of bills related to firearm sales, requirements for criminal history checks to purchase firearms, and limits on the size of firearm magazines.
III. Fiscal Impact Analysis for the 2013 General Assembly

Ms. Laws presented a report on the fiscal impact analyses prepared by Sentencing Commission staff and provided to the 2013 General Assembly.  

Ms. Laws first described the requirements pertaining to fiscal impact statements.  She reviewed the provisions of § 30-19.1:4, which became effective in 2000.  The Commission is required to prepare a fiscal impact statement for any bill that would result in a net increase in the state prison population.  This includes proposals to add new crimes to the Code of Virginia, increase statutory penalties, create or increase mandatory minimum sentences, or modify laws governing the release of prisoners.  Effective July 1, 2002, the impact statement must include an analysis of the impact on local and regional jails, as well as state and local community corrections programs.  In preparing the impact statement, the Commission must note any adjustments to the sentencing guidelines that would be necessary if the legislation were adopted.  

To prepare the impact statement, the Commission must estimate the increase in annual operating costs for state adult correctional facilities that would result if the proposal were to be enacted.  A six-year projection is required.  The highest single-year increase in operating costs is identified.  This amount must be printed on the face of the bill.  If the Commission does not have sufficient information to project the impact, the fiscal impact statement must state this, and the words "cannot be determined" are printed on the face of the bill.  For each law enacted that results in a net increase in the prison population, a one-year appropriation must be made.  The appropriation is equal to the highest single-year increase in operating costs during the six years following enactment.  Appropriations made per § 30-19.1:4 are deposited into the Corrections Special Reserve Fund.

Ms. Laws further explained that the 2009 General Assembly had changed the requirement for fiscal impacts statements.  The change was made through language inserted into the budget (§ 30-19.1:4 itself was not amended).  It states that, for any fiscal impact statement for which the Commission does not have sufficient information to project the impact, the Commission must assign a minimum fiscal impact of $50,000 and this amount must be printed on the face of the bill.  This requirement has remained in each budget adopted by the General Assembly in succeeding years.  

Ms. Laws then described the process for developing the impact estimates.  The impact figure is calculated by estimating the net increase in the prison population likely to result from the proposal during the six years following enactment and identifying the largest single-year impact; that figure is multiplied by the cost of holding a prison inmate for a year (operating costs, not to include capital costs).  For FY2012, the annual operating cost per prison inmate was $29,081.  The cost figure is provided each year by the Department of Planning and Budget.  Additional impact analyses may be conducted when requested by the House Appropriations staff, Senate Finance staff, or the Department of Planning and Budget.

Ms. Laws presented an overview of the number and kinds of legislative impact statements prepared by the Commission for the 2013 General Assembly.  The Commission produced 322 impact statements, a number significantly higher than in the previous four years.  The most frequent types of proposals involved the expansion or clarification of an existing statute (51.6%), the definition of a new crime (42.9%), creating or revising existing mandatory minimums (10.2%), or raising a crime from a misdemeanor to a felony (29.2%).  Ms. Laws displayed several slides to show examples of the diversity of the legislative proposals that the Commission assessed.
Mr. Dick Hall-Sizemore of the Department of Planning and Budget asked Judge Bach if he could make a comment.  Mr. Hall-Sizemore expressed his gratitude to the Commission staff for their assistance with analysis during the General Assembly session.
IV. Immediate Sanction Probation Pilot Program – Status Update 

Ms. Farrar-Owens provided an update on the Immediate Sanction Probation pilot project, launched by the Sentencing Commission in 2012.  

Ms. Farrar-Owens described the directive from the 2012 General Assembly.  The Sentencing Commission was charged with implementing an Immediate Sanction Probation program in up to four pilot sites.  The Commission, with concurrence of the Chief Judge of the Circuit Court and the Commonwealth’s Attorney of the locality, is to designate the pilot sites.  The Commission must develop guidelines and procedures for implementing the program, administer the program, and evaluate the results of the program. The pilot project will last until June 30, 2014.  

Ms. Farrar-Owens noted that many key elements of Virginia’s Immediate Sanction Probation program are modeled after Hawaii’s Opportunity Probation with Enforcement (HOPE) program.  The HOPE program was created with the goal of enhancing public safety and improving compliance with probation supervision conditions by applying swift and certain, but moderate, sanctions for each violation.  A federally-funded evaluation of the HOPE program found a reduction in recidivism rates, technical violations, and drug use among the participating probationers.    

Ms. Farrar-Owens remarked that there are numerous stakeholders in implementing a program such as Immediate Sanction Probation.  Since the program requires a swift response from probation officers, law enforcement officers, jail administrators, clerks, prosecutors, defense counsel, and judges, cooperation from each stakeholder is necessary.   

Ms. Farrar-Owens gave an overview of the program policies and procedures that had been reviewed by the Sentencing Commission in September 2012.  To be considered for the Immediate Sanction Probation program, offenders must meet certain criteria.  The offender must: 

· Be 18 years of age or older,

· Be on supervised probation for a felony conviction, 

· Not have any current or prior violent convictions or adjudications (as defined in                                 § 17.1-805),
· Be supervised in the same jurisdiction where the offender was sentenced,

· Not have been diagnosed with a severe mental health issue.

In addition, to be eligible for the program, an offender must be identified as being at-risk for recidivating or failing probation.  Risk is measured in two ways.  Risk of recidivating is measured through COMPAS, the offender risk assessment instrument currently used by the Department of Corrections.  Risk of failing probation is measured through probationer behavior, specifically the number of technical violations the offender has committed.  Accumulating multiple technical violations increases the likelihood that the offender’s probation will be revoked.  
If the judge determines that an eligible offender is a good candidate for the program and there is sufficient evidence to find that the offender violated a condition or term of supervised probation, the judge will order that the show cause be continued and the terms of the suspended sentence be modified to include a condition that the defendant participate in the immediate sanction probation program.  The judge gives the probationer the official warning, advising new participants that probation terms will be strictly enforced and violations will have immediate consequences.
Ms. Farrar-Owens continued by saying that program participants are closely monitored to ensure compliance with all terms and conditions of probation.  For example, participants will be frequently drug tested when first entering the program.  Frequency of testing is gradually reduced for those who consistently test negative.
When a violation is detected, the probation officer will immediately issue a PB-15 authorizing the offender’s arrest.  The swiftness aspect to this program means that an arrest should occur as soon as possible.  Once the offender is arrested, he should remain in jail to await the expedited hearing.   The expedited hearings are conducted multiple days of the week to ensure that an offender does not wait in jail more than 48 to 72 hours before appearing (unless arrested on a Friday or holiday).  Expedited hearings are brief (likely to average about 8 minutes each). By statute, the offender, the Commonwealth’s attorney or the court may object to the expedited hearing.  An objection may occur for a variety of reasons, including but not limited to instances where the offender wishes to contest the drug test results or where the Commonwealth wishes to present additional evidence and seek a longer term of incarceration.  If an expedited hearing is not held, the violation will be handled through the normal violation process.  She said that means the offender may sit in jail for days or weeks until a violation hearing can be held and the offender may receive a substantially longer sentence (up to and including the entire suspended sentence) than he or she would receive during an expedited hearing.  
Ms. Farrar-Owens noted that a public defender (if an office exists in the site) will be assigned to each session in which the court will hold expedited hearings.  If there is no public defender office in a pilot site, a cadre of court-appointed attorneys will cover these sessions.  Judge Alston asked if the same attorney-client relationship/responsibilities apply to the expedited hearings as they currently do for any other situation involving court-appointed counsel.  Ms. Farrar-Owens responded by saying that the attorney-client relationship/responsibilities will be the same for the expedited proceedings as for normal violation hearings.       
Ms. Farrar-Owens stated that each technical violation committed by offenders participating in the program is to result in mandatory jail time.  This is to achieve the certainty of punishment.  If the court determines that there is sufficient evidence to find that the offender violated a condition of supervised probation, the judge will continue the show cause and require the defendant to serve a specified number of days in jail, based on the graduated sanctions shown on the form (3 to 30 days).  Judge Kemler asked if the offender would receive credit for time served while waiting for the violation hearing.  Ms. Farrar-Owens confirmed that, unless the judge specified otherwise, the offender would receive credit for time served.  Judge Alston asked if the judge could extend probation for the first violation.  Ms. Farrar-Owens said that some offenders in the Lynchburg pilot site have had their probation extended to participate in the program.  
Ms. Farrar-Owens reminded members that the judge may revoke the defendant’s probation and remove him or her from the program at any time.  At its September 2012 meeting, the Commission determined that a participant is to be removed from the program if he or she is convicted of a new crime.  If an offender has gone 12 months since his/her last violation, the offender will be considered as having successfully completed the program.    
Judge Bach asked where the pilot sites are located.  Ms. Farrar-Owens responded that, thus far, Henrico County and the City of Lynchburg had agreed to pilot test the program.  In addition, Commission staff recently met with stakeholders in Chesapeake and they are considering participation as a pilot site.  
Ms. Farrar-Owens stated that Sentencing Commission staff will organize monthly meetings with practitioners in pilot sites to review the procedures, examine the progress of the program, and identify and resolve any problems or concerns.  

Ms. Farrar-Owens summed up her remarks by reporting on the status in Henrico and Lynchburg.  The number of eligible offenders appears to be less than expected.  Offenders being supervised in the pilot site who are under the jurisdiction of another court are not eligible and this has limited the number of eligible offenders more than expected, particularly in Henrico.  Offenders with current or prior convictions for an offense listed in § 17.1-805 are not eligible.  Feedback from the field has been to loosen the eligibility criteria.  The Secretary of Public Safety does not want to change the eligibility criteria of the program at this time. Commission staff will continue to work with the pilot programs to address eligibility concerns and facilitate the referral of potential candidates to the program.  

Ms. Farrar-Owens added that some PB-15s have not been executed as quickly as desired.  A PB-15 is issued by a probation officer after an offender has committed a violation; the PB-15 authorizes law enforcement to arrest the offender.  Delays in executing PB-15s has resulted in delays in getting offenders in front of the judge to be considered for placement in the program.  Commission staff will continue to work with the pilot sites to facilitate the expedited service of PB-15s and show cause orders.  Judge Kemler asked if the delay in executing the PB-15 in Lynchburg is a budgetary problem.  Ms. Farrar-Owens felt the delays were not a budget issue, but rather an issue with communication down the chain of command in the Lynchburg Police Department. 
V. Upcoming Sentencing Guidelines Training Seminars
Ms. Foster presented the Sentencing Commission’s 2013 training schedule.  Ms. Foster stated that the Commission’s training staff will conduct over 45 training seminars in 24 different locations in May and June.  The focus of those sessions, called “What’s New” seminars, will be the changes to the guidelines for offenders sentenced after July 1, 2013.  The staff also plans to offer six ethics seminars in the fall.  The ethics seminar is designed to address scenarios that have been brought to the attention of the Commission involving the ethical use of sentencing guidelines.  The Virginia State Bar assisted in the development of the class curriculum material and will fully participate with the training staff in the presentation of the seminar. 

In addition, staff will conduct refresher seminars and advanced sentencing guidelines seminars.  The refresher course is designed for the experienced user who needs a quick reminder on scoring the guidelines accurately.  The advanced seminar is also designed for the experienced user, but it is more intensive.  For this course, participants are asked to submit a question to be answered during the class.  

The classes are approved for Continuing Legal Education (CLE) credits for attorneys who attend, although CLE approval for the What’s New seminar was still pending.   

VI. Miscellaneous Items 

Ms. Farrar-Owens addressed the miscellaneous items remaining on the agenda.
Ms. Farrar-Owens provided an update on the Sentencing Commission’s automation project.  In October 2012, Commission staff visited the Norfolk Circuit Court Clerk’s office, which is at the forefront of digitizing and automation.  The Supreme Court’s Department of Judicial Information Technology (DJIT) agreed to develop a prototype application for automating sentencing guidelines preparation that would:  allow users to complete guidelines forms online, give users the ability to save guidelines information and recall it later, provide a way for users to submit the guidelines to the court electronically, and permit Clerk’s Offices to send the guidelines forms to the Commission in electronic format.  The Norfolk Circuit Court Clerk’s office is interested in pilot testing the new tool.  DJIT would like to present the prototype at the next Commission meeting.        

Ms. Farrar-Owens concluded by reminding the members of the dates for the remaining 2013 Commission meetings.  The Commission is scheduled to meet on June 10, September 9 and November 6 (which is a Wednesday).
Judge Bach recognized Judge Bass and noted that this meeting would be his last with the Commission, as he would be retiring in May.  Judge Bach thanked him for his commitment and service to the Commission.  

With no further business on the agenda, the Commission adjourned at 12:05pm. 
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