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V irginia  Cr im inal S entencing Com m is s ion

M arch 2 7 , 2 0 2 3

Is s ue: Im pa ct  of  def erred dis pos it ions  on the ca lcula t ion of  
concurrence to the Guidelines  recom m enda t ions



0 1R evis ions  to § 1 9 .2 - 2 9 8 .0 1



There a re f our  Code s ect ions  tha t  
provide f or  def erred dis pos it ions.
“ 1 8 .2 - 2 5 1
Firs t  of f ender  f or  drug pos s es s ion

“ 1 8 .2 - 2 5 8 .1
Obtain controlled s ubs tance by                   
f raud or  deceit

“ 1 9 .2 - 3 0 3 .6
Def erred dis pos it ions  in certa in cas es  
f or  def endants  diagnos ed w ith aut is m  
(2 0 2 0  Genera l As s em bly )

“ 1 9 .2 - 2 9 8 .0 2
Def erred dis pos it ion f or  any  of f ens e 
w ith agreem ent  of  def endant  and 
Com m onw ealth                                                          
(2 0 2 0  Genera l As s em bly , S pecia l S es s ion I)

0 3 /2 7 /2 0 2 3 3



The ra t iona l f or  receiving Guidelines  f or  
def erred dis pos it ions  is  three- f old:

1 . S ta tutory  R equirem ent
The Com m is s ion is  charged w ith s tudy ing f elony  
s entencing patterns  (“ 1 7 .1 - 8 0 3 ).

2 . W ork loa d Ca lcula t ions
Current ly , annual S entencing Guidelines  counts  are us ed 
in the w ork load f orm ula  f or  Com m onw ealth’s  Attorney s .

3 . Inf orm at ion f or  Policy m ak ers
To res pond to policy m akers  about  w hat  ty pes  of  of f ens es  
are def erred, w ho receives  a  def erred dis pos it ion, s ucces s  
and violat ion rates . 0 3 /2 7 /2 0 2 3 4



W ith the revis ions  to § 1 9 .2 - 2 9 8 .0 1 , 
a dopted by  the 2 0 2 3  Genera l As s em bly , 
the VCS C w ill be a ble to:

- Track
Track  def endants  w ho f a il to com ply  w ith the condit ions  
of  the def erra l. Provide policy  m akers  w ith s ucces s  and 
f a ilure rates

- M onitor
M onitor  dif f erences  in s entencing patterns  a f ter  a  
def erra l f a ilure.  If  needed, m odif y  the Guidelines  to ref lect  
judicia l s entencing pract ices .

- R eceive Guidelines  in a ll cas es

0 3 /2 7 /2 0 2 3 5
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Concurrence
S TR ICT CON CUR R E N CE
The ef f ect ive s entence is  exa ct ly  w ithin the 
recom m ended ra nge

S E X OFFE N DE R  R IS K  AS S E S S M E N T
The ef f ect ive s entence is  w ithin the low  end of  the 
recom m endat ion a nd the a djus ted high end of  the 
recom m endat ion.

N ON VIOL E N T R IS K  AS S E S S M E N T
W hen a n a lterna t ive is  recom m ended, a  les s  res t r ict ive 
s entence is  given ins tea d of  a  s entence w ithin the 
t ra dit iona l recom m enda t ion. E xa m ples :

 J a il or  proba t ion ins tea d of  pr is on

 HE M  or  t im e s erved ins tea d of  ja il 

 N o ef f ect ive t im e ins tea d of  pr is on/ja il 

TIM E  S E R VE D 
 The “t im e s erved” box is  checked a nd the S ect ion B  
recom m endat ion is  one da y  up to s ix  m onths . 

 The “t im e s erved” box is  checked a nd the S ect ion B  
recom m endat ion is  proba t ion/no inca rcera t ion. The 
ef f ect ive s entence is  les s  tha n three m onths  a nd 
s pecif ied in da y s .

The “t im e s erved” box is  checked a nd the low  end of  
the S ect ion C recom m enda t ion is  7  m onths .

R OUN DIN G
If  the ef f ect ive s entence is  a t  lea s t  s ix  m onths  a nd it  is  
w ithin 5 %  of  the recom m endat ion. 
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Concurrence
S TR ICT CON CUR R E N CE
The ef f ect ive s entence is  exa ct ly  w ithin the recom m ended ra nge

As  of  J uly  1 , 2 0 1 8 , by  a  vote by  Com m is s ion M em bers  on J une 4 , 2 0 1 8 , 
any  def erred s entence under  “ “ 1 8 .2 - 2 5 1  or  1 8 .2 - 2 5 8 .1  is  ca lculated as  
s tr ict  concurrence. (Firs t  Of f ender  S tatutes )

W ith the expans ion of  def erred f indings  under  “ “ 1 9 .2 - 2 9 8 .0 2  and                 
1 9 .2 - 3 0 3 .6  the policy  adopted in 2 0 1 8  is  having an im pact  on the 
ca lculat ions  of  concurrence w hen def erred f inding cas es  are included. 

0 3 /2 7 /2 0 2 3 1 0



0 2Concurrence

In FY2 0 1 4 - FY2 0 1 8 , m os t  of  the Firs t  
Of f ender  Ca s es  (9 3 % ) w ere a lrea dy  in 
concurrence to the Guidelines  
recom m enda t ion.  The propos ed policy  in 
2 0 1 8  ref lected concurrence ra tes  a t  tha t  
t im e.  
Concurrence depicted in the chart  is  a f ter  t im e s erved 
and rounding rules  w ere applied. Aggravat ion is  
pos s ible w hen there are m ult iple convict ions  and only  
one count  is  def erred.  

0 3 /2 7 /2 0 2 3 1 1

Pow erPoint  S lide f rom  J une 4 , 2 0 1 8 , VCS C m eeting
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0 3 /2 7 /2 0 2 3 1 2

In FY2 0 2 1 - FY2 0 2 2 , the ty pe of  cas es  that  w ere 

def erred under    §§ 1 9 .2 - 2 9 8 .0 2  or  1 9 .2 - 3 0 3 .6  

included m any  cas es  f or  w hich the Guidelines  

recom m ended an act ive term  of  incarcerat ion.

(Plea s e note tha t  m a ny  of  the def erred ca s es  w ere not  s ubm itted to the VCS C or  w ere not  ident if ied on the dis pos it ion pa ge of
the Guidelines  a s  def erred ca s es . The m is s ing inf orm a t ion f or  def erred ca s es  unders cores  the need f or  the recent  legis la t ion.) 
This  beca m e a ppa rent  dur ing the Child Accounta bility  R eport  beca us e judges  a dvis ed s ta f f  to upda te a  dis pos it ion f rom  m is s ing
to def erred. 

Offense Total Cases
Assault 24
Burglary Dwelling 7
Burglary Other 2
Drug I/II (Not First Offender) 157
Drug Other (Not First Offender) 13
Fraud 24
Kidnapping 2
Larceny 31
Miscellaneous Other 2
Miscellaneous Person/Property 26
Rape 2
Robbery 1
Sexual Assault 5
Sexual Assault Obscenity 4
Traffic 18
Weapon 18
Total 336
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0 3 /2 7 /2 0 2 3 1 3

Offense Concurrence Mitigation Aggravation Total Cases
Assault 37.5% 62.5% 0.0% 24
Burglary Dwelling 57.1% 42.9% 0.0% 7
Burglary Other 50.0% 50.0% 0.0% 2
Drug I/II (Not First Offender) 75.8% 24.2% 0.0% 157
Drug Other (Not First Offender) 76.9% 23.1% 0.0% 13
Fraud 83.3% 16.7% 0.0% 24
Kidnapping 50.0% 50.0% 0.0% 2
Larceny 77.4% 22.6% 0.0% 31
Miscellaneous Other 50.0% 50.0% 0.0% 2
Miscellaneous Person/Property 73.1% 26.9% 0.0% 26
Rape 0.0% 100.0% 0.0% 2
Robbery 0.0% 100.0% 0.0% 1
Sexual Assault 20.0% 80.0% 0.0% 5
Sexual Assault Obscenity 50.0% 25.0% 25.0% 4
Traffic 22.2% 72.2% 5.6% 18
Weapon 61.1% 38.9% 0.0% 18

  

S k ew ed concurrence r a tes  f or  ident if ied def erred ca s es  in FY2 0 2 1 - FY2 0 2 2

A cas e  is  in 
concurrence if  the 
Guideline 
recom m endat ion is  
probat ion/no 
incarcerat ion or  due 
to t im e s erved or  
rounding rules . 

The m it igat ion rates  give a  f a ls e im pres s ion that  judges  
w ould s entence below  the Guidelines  if  there w ere 
convict ions .  In thes e cas es , the as s um ption is  that  the 
s entence is  no t im e to s erve. 

The aggravat ion 
rates  are 
ca lculated w hen 
the s entencing 
event  includes  a  
def erred 
dis pos it ion f or  
an addit ional 
of f ens e.

The s ta t is t ics  below  a re m ea ningles s
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0 3 /2 7 /2 0 2 3 1 4

Offense Concurrence Mitigation Aggravation Total Cases
Assault 37.5% 62.5% 0.0% 24
Burglary Dwelling 57.1% 42.9% 0.0% 7
Burglary Other 50.0% 50.0% 0.0% 2
Drug I/II (Not First Offender) 75.8% 24.2% 0.0% 157
Drug Other (Not First Offender) 76.9% 23.1% 0.0% 13
Fraud 83.3% 16.7% 0.0% 24
Kidnapping 50.0% 50.0% 0.0% 2
Larceny 77.4% 22.6% 0.0% 31
Miscellaneous Other 50.0% 50.0% 0.0% 2
Miscellaneous Person/Property 73.1% 26.9% 0.0% 26
Rape 0.0% 100.0% 0.0% 2
Robbery 0.0% 100.0% 0.0% 1
Sexual Assault 20.0% 80.0% 0.0% 5
Sexual Assault Obscenity 50.0% 25.0% 25.0% 4
Traffic 22.2% 72.2% 5.6% 18
Weapon 61.1% 38.9% 0.0% 18

  

S k ew ed concurrence r a tes  f or  ident if ied def erred ca s es  in FY2 0 2 1 - FY2 0 2 2
The s ta t is t ics  below  a re m ea ningles s

If  def erred dis pos it ions  a re t rea ted the s a m e a s  Firs t  Of f ender  
dis pos it ions , concurrence w ill be s et  to 1 0 0 %  in m os t  of  thes e ca s es .             
In other  w ords , the Guidelines  recom m end no t im e to be s erved. 

Offense Concurrence Mitigation Aggravation Total Cases
Assault 100.0% 0.0% 0.0% 24
Burglary Dwelling 100.0% 0.0% 0.0% 7
Burglary Other 100.0% 0.0% 0.0% 2
Drug I/II (Not First Offender) 100.0% 0.0% 0.0% 157
Drug Other (Not First Offender) 100.0% 0.0% 0.0% 13
Fraud 100.0% 0.0% 0.0% 24
Kidnapping 100.0% 0.0% 0.0% 2
Larceny 100.0% 0.0% 0.0% 31
Miscellaneous Other 100.0% 0.0% 0.0% 2
Miscellaneous Person/Property 100.0% 0.0% 0.0% 26
Rape 100.0% 0.0% 0.0% 2
Robbery 100.0% 0.0% 0.0% 1
Sexual Assault 100.0% 0.0% 0.0% 5
Sexual Assault Obscenity 75.0% 0.0% 25.0% 4
Traffic 94.4% 0.0% 5.6% 18
Weapon 100.0% 0.0% 0.0% 18
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5 /1 8 /2 0 2 3 1 5

• 3 ,4 6 0  cas es  ident if ied as  receiving a  Firs t  
Of f ender  dis pos it ion

• 4 4 5  cas es  w ere excluded becaus e 
concurrence w as  not  ca lculated 
(L ik ely  M is s ing R ecom m endat ion R ange)

• 3 ,0 1 5  rem aining cas es , 

• 2 ,4 4 2  (8 1 % ) w ere in s tr ict  concurrence 
bef ore apply ing rounding and t im e s erved 
rules . There w as  a  9 4 % concurrence rate 
a f ter  the N VR A, rounding, t im e s erved, and 
s ubs tant ia l as s is tance rules  w ere applied. 

2 5 6  N VR A, 8 7  Tim e S er ved, 3  R ounding 4 4  R em or s e/As s is ta nce

F ir s t  Of f ender  FY1 4 - FY1 8  
S t r ict  Concur r ence     8 5 %

Fir s t  Of f ender  FY2 1 - FY2 2  
S t r ict  Concur r ence     8 1 %

• 5 ,1 4 8   cas es  ident if ied as  receiving a  
Firs t  Of f ender  dis pos it ion

• 0  cas es  w ere excluded 

• 4 ,3 9 3  (8 5 % ) w ere in s tr ict  concurrence 
bef ore apply ing rounding and t im e 
s erved rules . There w as  a  9 3 %
concurrence rate a f ter  the N VR A, 
rounding and t im e s erved rules  w ere 
applied. 

N eed to res ea rch, w hy  a  s light  decrea s e in s t r ict  concurrence.



0 2Concurrence

5 /1 8 /2 0 2 3 1 6

E x a m ple:
If  def erred dis pos it ions  a re included in concurrence ca lcula t ions

If  excluded f rom  concurrence ca lcula t ions , “W ithin S G” w ould 
be repla ced w ith “Def erred” .
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Policy  propos a l
R em ove a ll def erred f indings , including Firs t  Of f ender , 
f r om  t he ca lculat ion of  concur rence

1 . Protects  the integr ity  of  the data .

2 . E ns ures  cons is tency  w hen ca lculat ing concurrence and reduces  
conf us ion dur ing the “s entencing” phas e

3 . R ef lects  an accurate depict ion of  his tor ica lly  bas ed recom m endat ions  
w ithout  a  f a ls e narrat ive that  Guidelines  are not  his tor ica lly  accurate

4 . Concurrence bas ed on a  Firs t  Of f ender  dis pos it ion m as ks  any  needed 
changes  to the Guidelines  (concurrence w ill a lw ay s  be art if icia lly  high)

5 . Def erred cas es  m ay  be dif f erent  f rom  other  cas es  and s hould be 
analy zed s eparately .  The def erred dis pos it ion cas es  s hould have no 
im pact  in m odif y ing f uture s entencing guidelines  f or  convicted of f ens es .0 3 /2 7 /2 0 2 3 1 8



Policy  propos a l
V iolat ions  of  def erred f indings , including Firs t  Of f ender  
v iola t ions , t ha t  r es ult  in a  convict ion w ould be included 
in t he ca lcula t ion of  concur rence

1 . If  the def endant  returns  to court  f or  v iolat ion of  def erred dis pos it ion, 
the s entence ordered by  the court  w ould be included in concurrence 
ca lculat ions
2 . Updated Guidelines  m us t  be prepared f or  the f elony  convict ion af ter  
v iolat ing the condit ions  of  the def erra l
3 . R evis ed Guidelines  m us t  be prepared If  the def endant  is  convicted of  a  
les s er  included f elony  of f ens e af ter  s ucces s f ully  com plet ing the def erra l 
per iod
4 . If  the cas e is  dis m is s ed, no Guidelines  are s ubm itted. Updated 
Guidelines  are only  required w hen there is  a  v iolat ion or  the cas e is  
cont inued f or  review /s upervis ion

0 3 /2 7 /2 0 2 3 1 9
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