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Probation Violations

2020 2021 2022 2023
Results from PVG 
study (2016-2020) 

were released  with 
recommendations 

to the General 
Assembly

2021 General 
Assembly accepts 

VCSC 
recommendations & 

defines technical 
violations and limits 
time to be imposed

for violations 

Green v. 
Commonwealth

Smith V.
Commonwealth

Heart v. 
Commonwealth

Delaune v. 
Commonwealth

Henthorn v. 
Commonwealth

March 27, 2023

Development of the Sentencing Guidelines



YOUR BRANDING

The Implementation of Probation Violation Guidelines & § 19.2-306.1 

Guidelines were developed 
using the Dept. Of Corrections 
Major Violation Reports and the 

Conditions of Probation. 

2006

2006-2020

Anything other than Conditions 
1-11 were considered and 

analyzed as special conditions

§ 19.2-306.1 defines technical 
violations for the first time, but 

does not define special 
conditions not covered by the 

statute

2021

2021

Attorneys for the Commonwealth 
were trained that special 

conditions had to be cited in the 
court order

Delaune and Henthorn defines 
“conduct” that is covered by the 

statute. 

2023



Probation Violation Guidelines, as 
used now, often do not reflect  
historically accurate recommendations 
and may not systematically reflect 
statutory requirements

Probation Violation Guidelines are 
used as a mechanism to reflect 
individual interpretations of  case law 
and statutes.  Errors on Guidelines are 
not appealable, but the application of 
law is

As a result, often the Guidelines 
recommendations  reflect the 
opinions of individuals and vary 
based on region, court, judge, 
prosecutor, defense attorney and 
probation officer

Marginalized Interpretation Disparity
Guidelines are Marginalized Guidelines Mask Individual 

Interpretation of Statutes 
and Case Law

Guidelines used to increase 
Disparity

Probation Violations
Use of the Sentencing Guidelines



In an environment when there is not universal agreement (or majority agreement) on the meaning of 
relevant statutes and case law, how can Probation Violation Guidelines be implemented so that the 
same recommendation is provided to judges for similarly situated individuals? 

Probation Violation Guidelines



PAGE 7 – Delaune v. Commonwealth   PAGE 15 – Henthorn v. Commonwealth  PAGE 23 – Conditions v. Statute  PAGE 25 – Conditions of Probation                                             
PAGE 27 – Sex Offender Conditions  PAGE 31 – Gang Conditions  PAGE 33 – Revised Cover Sheet  PAGE 35 – § 19.2-306.1  PAGE 39 – § 17.1-803 

PAGE 41 – § 19.2-298.01  PAGE 43 – § 19.2-299  PAGE 45 – § 19.2-306.2



Action Items Page 23



Action Items Page 33
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1. Should Guidelines reflect the conduct defined by § 19.2-306.1 and not the DOC 
Conditions of Probation? (The Conditions of Probation and the statute are not perfectly aligned. 
Please see attached comparison and revised Guidelines.)

2. Are special conditions of Probation anything other than the conduct specified 
in § 19.2-306.1? (Unique conditions that limit the conduct of defendants convicted of sex offenses and 
gang offenses are not specified in § 19.2-306.1.  Please see the attached Sex Offender and Gang Conditions of 
Probation.)

3. Does the Delaune decision classify all drug related conduct as a violation of 
technical and not special conditions? (Staff have been asked about defendants removed from 
substance abuse treatment because of a positive drug test.  Is this technical or is it a violation of a special 
condition to complete substance abuse treatment?)

4. Is the Henthorn decision specific to reporting after incarceration as defined by 
statute? (The statute removed from Condition 4, “and as otherwise instructed thereafter.”)

5. Can special conditions be imposed by the Probation Officer if authorized by a 
judge? (In the past, the  research definition of special conditions was any condition other than 1-11 that 
was imposed or authorized by the court.  In some cases, it was a blanket statement in the court order.)

QUESTIONS ON THE
IMPACT OF                       
DELAUNE v. COMMONWEALTH



PAGE 7 – Delaune v. Commonwealth   PAGE 15 – Henthorn v. Commonwealth  PAGE 23 – Conditions v. Statute  PAGE 25 – Conditions of Probation                                             
PAGE 27 – Sex Offender Conditions  PAGE 31 – Gang Conditions  PAGE 33 – Revised Cover Sheet  PAGE 35 – § 19.2-306.1  PAGE 39 – § 17.1-803 

PAGE 41 – § 19.2-298.01  PAGE 43 – § 19.2-299  PAGE 45 – § 19.2-306.2



What is the will of the Commission:  
1. Modify the Sentencing Revocation Report to reflect § 19.2-306.1?
2. Policies to resolve inconsistencies in scoring Guidelines?  

Probation Violation Guidelines
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• § 17.1-803(8) was modified to include Probation Violation 
Guidelines. “Develop, maintain, and modify as may be 
deemed necessary”

• As of July 1, 2022, § 19.2-306.2 “Use of sentencing revocation 
report and discretionary sentencing guidelines in cases of 
revocation of suspension of sentence and probation” was 
added to the Code of Virginia. § 19.2-306.2 of the Code 
references § 17.1-803. 

• As a result, do the provisions of § 19.2-298.01 (use of 
discretionary sentencing guidelines) apply to Probation 
Violation Guidelines? 
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• If YES, can staff add the following to the manuals and to all 

communications: 
According to § 19.2-298.01 of the Code of Virginia, all 
discretionary sentencing guidelines shall be subject to 
the same distribution as presentence investigation 
reports (subsection A of § 19.2-299).
 Email the requirement to all Probation Officers and 

attorneys for the Commonwealth
 Send a text reminder
 Include in Newsletter
 In the near future, SWIFT will be modified to allow users 

to send guidelines to other attorneys and probation 
officers

• If NO, should the Commission recommend that the 
statute be modified? Currently, local procedures 
determine when defense counsel receives the Guidelines.
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• Probation Officers advised that in some jurisdictions  

Probation Violations are added to the docket the evening 
before the hearing -- and the Officers do not receive notice.   

• Without notice, the Officers cannot always have Guidelines 
available for the court.  

• Is there a solution to improve communication? 

• Can the Clerk notify a Probation Office at the same time 
defense counsel is notified? 

• Does the Commission need to adopt a policy to require 
Guidelines be prepared within a certain number of days after 
the defendant is arrested on the probation violation (capias) 
or after the show cause is served? How would the Probation 
Officer be notified? (Guidelines must be updated if hearing is 
delayed 30 days or more)







A SUBPOENA OR A NOTICE OF HEARING
THAT HAD BEEN SERVED ON THE PARTY
(IS PROBATION & PAROLE NOTIFIED?)



Probation 
& Parole
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• CASS is not immediate, requires extra work and is not 
automatic.

• VCSC staff can facilitate a conversation between the DOC and 
SCV in ways to notify a central email or cell phone for each 
Probation District.  Until then individual officers could use 
CASS.

• Any suggestions on increasing communication between the 
courts, probation districts and attorneys for the 
Commonwealth?

• Any new policies needed? 
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