
VIRGINIA CRIMINAL 
SENTENCING COMMISSION

November 2, 2022

Possible Recommendations for 
Guidelines Revisions



Modifications to the Sentencing Guidelines

The Commission closely monitors the sentencing 
guidelines system and, each year, deliberates 

upon possible modifications to the guidelines. 

Under § 17.1-806 of the Code of Virginia,                         
any Guidelines modifications adopted by the 
Commission must be presented in its annual 

report, due to the General Assembly each 
December 1. 

Unless otherwise provided by law, the changes 
recommended by the Commission become 

effective on the following July 1.
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Proposals for New Guidelines Offenses

Proposals reflect the best fit for the historical                    
data analyzed.

Proposals are designed to closely match the 
historical rate of incarceration in prison and jail.

Current guidelines worksheets serve as the base 
for scoring historical cases, but the points 
assigned to those factors may be different for the 
new offense and new factors may be added.
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Proposed Recommendation 1:

Request legislation to modify § 19.2-298.01                     
to specify that Sentencing Guidelines 
worksheets for cases resulting in deferred 
dispositions are to be submitted to the 
Commission
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Proposed Recommendation 1
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There are four Code sections that provide for deferred 
dispositions.

 § 18.2-251 – First offender for drug possession

 § 18.2-258.1 – Obtain controlled substance by fraud                                  
or deceit

 § 19.2-303.6 – Deferred dispositions in certain cases for 
defendants diagnosed with autism (2020 General Assembly)

 § 19.2-298.02 – Deferred disposition with agreement of 
defendant and Commonwealth (2020 General Assembly, 
Special Session I)



Proposed Recommendation 1
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For a number of years, it has been the Sentencing Commission’s 
policy that Guidelines for defendants placed under First Offender                 
(§ 18.2-251) and other deferred cases be submitted to the Commission.

The rationale is three-fold:

 The Commission is charged with studying felony 
sentencing patterns (§ 17.1-803).

 Currently, annual Sentencing Guidelines counts are used                     
in the workload formula for Commonwealth’s Attorneys.

 To respond to policymakers about what types of 
offenses are deferred, who receives a deferred 
disposition, success and violation rates. 



Proposed Recommendation 1
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The General Assembly has recently expanded 
judicial options for deferred dispositions                                 
(§§ 19.2-303.6 and 19.2-298.02).

While Commission policy has established that 
the Guidelines be submitted for First Offender 
and deferred cases, the Code of Virginia
specifies that Guidelines and court orders be 
submitted to the Commission “following the 
entry of a final order of conviction and sentence” 
(§ 19.2-298.01(E)).



Proposed Recommendation 1
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With the expansion of deferred dispositions, there is 
not a good way to track defendants who fail to comply 
with the conditions of the deferral and monitor 
differences in sentencing patterns after a deferral 
failure. 

Language could be added to § 19.2-298.01 to specify 
that Guidelines for defendants who receive a deferred 
disposition are to be submitted to the Commission.



Proposed Recommendation 1
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§ 19.2-298.01. Use of discretionary sentencing guidelines.

A. In all felony cases, other than Class 1 felonies, the court 
shall (i) have presented to it the appropriate discretionary 
sentencing guidelines worksheets and (ii) review and 
consider the suitability of the applicable discretionary 
sentencing guidelines established pursuant to Chapter 8 
(§ 17.1-800 et seq.) of Title 17.1. Before imposing sentence 
or deferring disposition as authorized by §§ 18.2-251, 18.2-
258.1, 19.2-298.02, or 19.2-303.6, the court shall state for 
the record that such review and consideration have been 
accomplished and shall make the completed worksheets a 
part of the record of the case and open for inspection. In 
cases tried by a jury, the jury shall not be presented any 
information regarding sentencing guidelines.

B. In any felony case, other than Class 1 felonies, in which the 
court imposes a sentence which is either greater or less 
than that indicated by the discretionary sentencing 
guidelines the court shall file with the record of the case a 
written explanation of such departure.

E. Following the entry of a final order of conviction and 
sentence in a felony case, or following a deferred 
disposition as authorized by §§ 18.2-251, 18.2-258.1,                
19.2-298.02, or 19.2-303.6, the clerk of the circuit court in 
which the case was tried shall cause a copy of such order or 
orders, the original of the discretionary sentencing 
guidelines worksheets prepared in the case, and a copy                          
of any departure explanation prepared pursuant to     
subsection B to be forwarded to the Virginia Criminal 
Sentencing Commission within five days. Similarly, the 
statement required by §§ 19.2-295 and 19.2-303 and 
regarding departure from or modification of a sentence 
fixed by a jury shall be forwarded to the Virginia Criminal 
Sentencing Commission.

F. The failure to follow any or all of the provisions of this 
section or the failure to follow any or all of the provisions 
of this section in the prescribed manner shall not be 
reviewable on appeal or the basis of any other post-
conviction relief.

G  Th  i i  f thi  ti  h ll l  l  t  f l  



Proposed Recommendation 1

Request legislation to modify § 19.2-298.01                     

to specify that Sentencing Guidelines worksheets 

for cases resulting in deferred dispositions are to 

be submitted to the Commission
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Proposed Recommendation 2:

Modify the Sentencing Guidelines Cover Sheet to 
identify convictions that are the result of violations 
of the conditions of deferred dispositions                   
(§§ 18.2-251, 18.2-258.1, 19.2-298.02, or 19.2-303.6)
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Deferred
Violation 

BUR    2212    D2

ASL     1319    D9

Add check boxes to identify 
cases that are returned to 

circuit court due to violation of 
the conditions of the deferral.



Proposed Recommendation 2

Modify the Sentencing Guidelines Cover Sheet to 

identify convictions that are the result of violations 

of the conditions of deferred dispositions                            

(§§ 18.2-251, 18.2-258.1, 19.2-298.02, or 19.2-303.6)

as proposed
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Proposed Recommendation 3:

Modify the Virginia Crime Codes (VCCs) used by 
criminal justice agencies to identify convictions 
that are the result of violations of the conditions 
of deferred dispositions (§§ 18.2-251, 18.2-258.1, 
19.2-298.02, or 19.2-303.6)

14



Proposed Recommendation 3
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The Code requires criminal justice agencies                
in Virginia to use VCCs in their data systems                 
to identify offenses (§ 19.2-390.01).

Example:  NAR-3022-F5    
Possession of Schedule I or II drug

Since 1995, the Sentencing Commission has 
administered the VCC system, including the 
creation or modification of VCCs.



Proposed Recommendation 3
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P R O P O S A L

Add a modifier to the VCC system to identify 
defendants sentenced for a felony offense after 
violating the conditions of the deferred dispositions.                                     

Replace the “F” with a “D” for a violation of 
§§ 18.2-251, 18.2-258.1, 19.2-298.02 or 19.2-303.6.   

LAR-2359-F9 LAR-2359-D9                                            



Proposed Recommendation 3

Modify the Virginia Crime Codes (VCCs) used by criminal 

justice agencies to identify convictions that are the result 

of violations of the conditions of deferred dispositions                       

(§§ 18.2-251, 18.2-258.1, 19.2-298.02, or 19.2-303.6) 

as proposed
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Proposed Recommendation 4:

Modify the Sentencing Guidelines Case Details 
Worksheet to identify defendants diagnosed with 
autism spectrum disorder and other intellectual 
disabilities
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Proposed Recommendation 4
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The 2020 General Assembly passed Senate Bill 133 to allow 
deferred dispositions in certain cases for defendants 
diagnosed with autism spectrum disorder or intellectual 
disabilities (see § 19.2-303.6). 

Criminal cases involving aggravated murder                           
(§ 18.2-31) or a crime of violence as defined in                          
§ 19.2-297.1 are not eligible for deferred 
disposition under this provision.

Currently, there is no way to track how often this provision 
is applied, or could be applied, in circuit court.  There is 
also no way to identify other types of mental health 
conditions that may impact sentencing.    



20



21

Currently, there is not a consistent method to track sentencing patterns for other types of mental 
health conditions (§ 19.2-271.6 of the Code identifies three types)
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Proposed Recommendation 4
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Physical Handicap  ___    Autism Spectrum Disorder § 19.2-303.6__    Intellectual Disability § 37.2-100__  
Developmental Disability § 37.2-100 __    Mental Illness § 37.2-100 __  Unknown ___

As defined by the statutes listed



Proposed Recommendation 4
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Similar options would be available for the victim factor



Proposed Recommendation 4

Modify the Sentencing Guidelines Case Details 

Worksheet to identify defendants diagnosed with autism 

spectrum disorder and other intellectual disabilities
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Update 1:

Responses to many of the factors on the Case 
Details Worksheet are missing.  Users have 
suggested that Question 21 is difficult to complete 
unless the information is provided by the defendant 
or defense attorney.  Often defense attorneys are 
hesitant to provide information that may be 
detrimental to their case. As a result, the factors in 
other sections, that are needed for future analysis, 
are left blank.
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ETHICS COUNSEL FOR THE STATE BAR: 

“ I believe that it is  antithetic al to the role of defens e couns el and the advers ary s ys tem to be 
requir ing defens e couns el to volunteer or  under cour t order s upply information detr imental 
to their  c lient’s  bes t interes ts . I als o note the unfairnes s  in that the C ommonwealth’s  
Attorneys  c an refus e to fill out the c as e details  works heet but that s ome judges  are making 
the defens e couns el perform this  tas k. At the very leas t it s eems  to me that defens e couns el 
s hould be able to opt-in or  opt-out of performing this  tas k.

T he rules  of profes s ional conduct require that a lawyer be loyal to the defendant and not 
take any action that would prejudice the c lient in the cours e of the repres enting  the c lient. 
R ule 1.3(c).  In addition, R ule 1.6(a) provides  that a lawyer mus t not dis c los e information that 
is  detr imental to the c lient. R ule 1.6(b)(1) does  allow that a lawyer may reveal information 
protected under R ule 1.6 when required by law or cour t order. B ut I think that requir ing 
defens e couns el to reveal prejudic ial information in this  contex t is  an overreach.”  

- J im Mc C auley 3/25/22

Is  Defens e C ouns el R equired to C omplete the 
C as e Details  Works heet if the Offic ial Preparer R efus es ?  

§ 19.2-298.01 C. In felony cases, other than Class 1 felonies, tried by a jury and in felony cases tried by the court without a jury upon a plea of not guilty, the court shall direct a probation officer of such court to prepare the discretionary 
sentencing guidelines worksheets. In felony cases tried upon a plea of guilty, including cases which are the subject of a plea agreement, the court shall direct a probation officer of such court to prepare the discretionary sentencing 
guidelines worksheets, or, with the concurrence of the accused, the court and the attorney for the Commonwealth, the worksheets shall be prepared by the attorney for the Commonwealth.



Not Including Drug Cases

If Weapon Used Factor is Not Marked as None





Update 1

Modify the Sentencing Guidelines Case Details Worksheet.  

Options in the past have been to:

A - Label Question 21 as optional

B – Remove Question 21 from the Case Details Worksheet

C – No changes or modifications to Question 21
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Update 2:

Add a factor to the Probation Violation Guidelines 
similar to the Modification of Recommendation 
factor on the Sentencing Guidelines.  The 
Sentencing Guidelines factor was developed using 
departure reasons for substantial assistance, 
acceptance of responsibility or expression of 
remorse.
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Both Factors were added in FY2021. Based on departure reasons provided by the judge and to reflect historical 
sentencing practices the low end drops to zero time for many cases.  If the low end of the range is 3 years or less and 
the judge checks the Modification of Recommendation box, the low end drops to  zero.  If the recommendation is over 
3 years, the low end is adjusted to half.  In the case of the Probation Violation Guidelines, if the judge checks the 
Rehabilitation Box, the low end drops to zero.

Sentencing Guidelines Probation Violation Guidelines



Probation Violation Guidelines Received

12581

14537
15770

13773

12298

0

2000

4000

6000

8000

10000

12000

14000

16000

18000

2017 2018 2019 2020 2021

Fiscal Year

33Note: FY2022 = 13,790



Probation Violation Guidelines Received
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Median: 2 Months Median: 0 Months 



Update 2

Continue to monitor sentencing patterns to determine if 

a Modification of Recommendation factor based on 

substantial assistance, acceptance of responsibility or 

expression of remorse can be supported by the data.
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