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§ 19.2-298.02. Deferred disposition in a criminal case. —

A. A trial court presiding in a criminal case may, with the agreement of the defendant and the Commonwealth, after any plea or trial, with or 
without a determination, finding, or pronouncement of guilt, and notwithstanding the entry of a conviction order, upon consideration of the facts 
and circumstances of the case, including (i) mitigating factors relating to the defendant or the offense, (ii) the request of the victim, or (iii) any 
other appropriate factors, defer proceedings, defer entry of a conviction order, if none, or defer entry of a final order, and continue the case for 
final disposition, on such reasonable terms and conditions as may be agreed upon by the parties and placed on the record, or if there is no 
agreement, as may be imposed by the court. Final disposition may include (a) conviction of the original charge, (b) conviction of an alternative 
charge, or (c) dismissal of the proceedings.

B. Upon violation of a term or condition, the court may enter an adjudication of guilt, if not already entered, and make any final disposition of the 
case provided by subsection A. Upon fulfillment of the terms and conditions, the court shall adjudicate the matter consistent with the agreement 
of the parties or, if none, by conviction of an alternative charge or dismissal of the case.

C. By consenting to and receiving a deferral of proceedings or a deferral of entry of a final order of guilt and fulfilling the conditions as specified 
by the court as provided by subsection A, the defendant waives his right to appeal such entry of a final order of guilt.

Prior to granting a deferral of proceedings, a deferral of entry of a conviction order, if none, or a deferral of a final order, the court shall notify the 
defendant that he would be waiving his rights to appeal any final order of guilt if such deferral is granted.

D. Upon agreement of all parties, a charge that is dismissed pursuant to this section may be considered as otherwise dismissed for purposes of 
expungement of police and court records in accordance with § 19.2-392.2, and such agreement of all parties and expungement eligibility shall be 
indicated in the final disposition order. (2020, Sp. Sess. I, cc. 20, 21.)
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§ 18.2-251. Persons charged with first offense may be placed on probation;                                                       
conditions; substance abuse screening, assessment treatment and education programs or services; drug tests; costs and fees; violations; discharge. —

Whenever any person who has not previously been convicted of any criminal offense under this article or under any statute of the United States or of any state relating 
to narcotic drugs, marijuana, or stimulant, depressant, or hallucinogenic drugs, or has not previously had a proceeding against him for violation of such an offense 
dismissed as provided in this section, or pleads guilty to or enters a plea of not guilty to possession of a controlled substance under § 18.2-250, the court, upon such plea 
if the facts found by the court would justify a finding of guilt, without entering a judgment of guilt and with the consent of the accused, may defer further proceedings 
and place him on probation upon terms and conditions. If the court defers further proceedings, at that time the court shall determine whether the clerk of court has been 
provided with the fingerprint identification information or fingerprints of the person, taken by a law-enforcement officer pursuant to § 19.2-390, and, if not, shall order 
that the fingerprints and photograph of the person be taken by a law-enforcement officer.

As a term or condition, the court shall require the accused to undergo a substance abuse assessment pursuant to § 18.2-251.01 or 19.2-299.2, as appropriate, and enter 
treatment and/or education program or services, if available, such as, in the opinion of the court, may be best suited to the needs of the accused based upon 
consideration of the substance abuse assessment. The program or services may be located in the judicial district in which the charge is brought or in any other judicial 
district as the court may provide. The services shall be provided by (i) a program licensed by the Department of Behavioral Health and Developmental Services, by a 
similar program which is made available through the Department of Corrections, (ii) a local community-based probation services agency established pursuant to § 9.1-
174, or (iii) an ASAP program certified by the Commission on VASAP.

The court shall require the person entering such program under the provisions of this section to pay all or part of the costs of the program, including the costs of the 
screening, assessment, testing, and treatment, based upon the accused's ability to pay unless the person is determined by the court to be indigent.

As a condition of probation, the court shall require the accused (a) to successfully complete treatment or education program or services, (b) to remain drug and alcohol 
free during the period of probation and submit to such tests during that period as may be necessary and appropriate to determine if the accused is drug and alcohol free, 
(c) to make reasonable efforts to secure and maintain employment, and (d) to comply with a plan of at least 100 hours of community service for a felony and up to 24 
hours of community service for a misdemeanor. Such testing shall be conducted by personnel of the supervising probation agency or personnel of any program or agency 
approved by the supervising probation agency.

Upon violation of a term or condition, the court may enter an adjudication of guilt and proceed as otherwise provided. Upon fulfillment of the terms and conditions, and 
upon determining that the clerk of court has been provided with the fingerprint identification information or fingerprints of such person, the court shall discharge the 
person and dismiss the proceedings against him. Discharge and dismissal under this section shall be without adjudication of guilt and is a conviction only for the purposes 
of applying this section in subsequent proceedings.

Notwithstanding any other provision of this section, whenever a court places an individual on probation upon terms and conditions pursuant to this section, such action 
shall be treated as a conviction for purposes of § 22.1-315. The provisions of this paragraph shall not be applicable to any offense for which a juvenile has had his license 
suspended or denied pursuant to § 16.1-278.9 for the same offense. 
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Based on policy, the Commission has 
always received the Cover Sheet and 
Sentencing Guidelines for deferred 
cases.  There are several reasons:
1. To satisfy the statutory requirements to 

monitor sentencing practices,  monitor 
felony sentence lengths and study felony 
statutes in the context of judge-sentencing 
and jury-sentencing patterns (§ 17.1-803)

2. To provide the State Compensation Board a 
more precise number of “sentencing 
events” for calculation of case load levels 
for Commonwealth’s Attorneys.

3. To respond to policymakers about what 
types of offenses are deferred, who 
receives a deferred disposition, success 
and recidivism rates. 
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Deferred Dispositions Issues:
1. Policy has required that the Guidelines be 

submitted for first offender and deferred 
cases, but the Code of Virginia requires that 
Guidelines and court orders be submitted to 
the Commission after a final order of 
conviction.  (§ 19.2-298.01(E))

2. With the expansion of deferred dispositions 
there is no good way to track defendants 
who fail to comply with the conditions of the 
deferral and monitor differences in 
sentencing patters after a deferral failure. 
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Deferred Dispositions                          
Possible Solutions:
1. Propose modifying the Code of Virginia to 

include the requirement that the Cover 
Sheet, Guidelines and Case Details 
Worksheet be submitted in cases of a 
deferral. (§ 19.2-298.01(E))

2. Add a check box to identify cases that are 
returned to court for violation of the 
conditions of the deferral and are being 
sentenced.

3. Add a modifier to the VCC to identify 
defendants sentenced for a felony offense 
after violating the                                                    
conditions of  the                                                              
deferred dispositions.                                     
Replace the “F” with a                                                
“D” for a violation of                                             
§§ 18.2-251, 18.2-258,                                
19.2-298.02 and                                                        
19.2-303.6.                                               
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§ 19.2-295. Ascertainment of punishment. —

A. Within the limits prescribed by law, the court shall ascertain the term of confinement in the state correctional facility or in jail and the amount of fine, if any, when a 
person is convicted of a criminal offense, unless the accused is tried by a jury and has requested that the jury ascertain punishment. Such request for a jury to ascertain 
punishment shall be filed as a written pleading with the court at least 30 days prior to trial.

B. When the accused is tried by a jury, deliberations of the jury shall be confined to a determination of the guilt or innocence of the accused, except that when the 
ascertainment of punishment by the jury has been requested by the accused, a proceeding in accordance with § 19.2-295.1 shall apply.

C. In any case in which a jury has fixed a sentence as provided in this chapter and the sentence is modified by the court pursuant to the authority contained within this 
chapter, the court shall file with the record of the case a written explanation of such modification including the cause therefor. (Code 1950, §§ 19.1-291, 19.1-292; 1960, 
c. 366; 1975, c. 495; 2007, c. 259; 2020, Sp. Sess. I, c. 43.)

§ 19.2-295.1. Sentencing proceeding by the jury after conviction. — In cases of trial by jury, upon a finding that the defendant is guilty of a felony or a Class 1 
misdemeanor, or upon a finding in the trial de novo of an appealed misdemeanor conviction that the defendant is guilty of a Class 1 misdemeanor, a separate proceeding 
limited to the ascertainment of punishment shall be held as soon as practicable before the same jury when ascertainment of punishment by jury has been requested by 
the accused as provided in subsection A of § 19.2-295. At such proceeding, the Commonwealth may present any victim impact testimony pursuant to § 19.2-295.3 and 
shall present the defendant's prior criminal history, including prior convictions and the punishments imposed, by certified, attested, or exemplified copies of the final 
order, including adult convictions and juvenile convictions and adjudications of delinquency. Prior convictions shall include convictions and adjudications of delinquency 
under the laws of any state, the District of Columbia, the United States or its territories. The Commonwealth shall provide to the defendant 14 days prior to trial notice of 
its intention to introduce copies of final orders evidencing the defendant's prior criminal history, including prior convictions and punishments imposed. Such notice shall 
include (i) the date of each prior conviction, (ii) the name and jurisdiction of the court where each prior conviction was had, (iii) each offense of which he was convicted, 
and (iv) the punishment imposed. Prior to commencement of the trial, the Commonwealth shall provide to the defendant photocopies of certified copies of the final 
orders that it intends to introduce at sentencing. After the Commonwealth has introduced in its case-in-chief of the sentencing phase such evidence of prior convictions 
or victim impact testimony, or both, or if no such evidence is introduced, the defendant may introduce relevant, admissible evidence related to punishment. Nothing in 
this section shall prevent the Commonwealth or the defendant from introducing relevant, admissible evidence in rebuttal.

If the jury cannot agree on a punishment, the court shall fix punishment.

If the sentence imposed pursuant to this section is subsequently set aside or found invalid solely due to an error in the sentencing proceeding, the court shall impanel a 
different jury to ascertain punishment, unless the defendant, the attorney for the Commonwealth and the court agree, in the manner provided in § 19.2-257, that the 
court shall fix punishment. 
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Possible Solutions:
1. Add a code to the court’s database base for 

the field result (JSEN) or the field 
concluded by (JS) 

2. If needed, Judicial Services recommends 
that the Code of Virginia be modified to 
require the distinction in court orders and 
databases.

11

Issues with Monitoring Jury 
Sentences:
1. Defendants may request that the jury 

establish a sentence (§ 19.2-295).  
However, court orders and databases are 
not required to identify the method used for 
establishing a sentence (i.e., did the jury or 
the judge set the sentence).
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§ 19.2-306.2. Use of sentencing revocation report and                                                                            
discretionary sentencing guidelines in cases of revocation of                                                                
suspension of sentence and probation. —

A. In any proceeding conducted pursuant to § 19.2-306 for revocation of suspension of sentence or probation imposed as a result of a felony conviction, the circuit court 
shall have presented to it a sentencing revocation report prepared on a form designated by the Virginia Criminal Sentencing Commission. Such form shall indicate the 
nature of the alleged violation or violations and, if the defendant is subject to supervised probation, the condition or conditions of probation that the defendant has 
allegedly violated. The sentencing revocation report shall be prepared by the supervising probation agency that initiated the request for the revocation hearing. If the 
defendant is not under active probation supervision or the supervising probation agency did not initiate the request for the revocation hearing, the sentencing revocation 
report shall be completed by an attorney for the Commonwealth.

B. For every proceeding conducted pursuant to § 19.2-306 in which the defendant is cited for violating a condition or conditions of supervised probation imposed as a 
result of a felony conviction and such person is under the supervision of a state probation and parole officer, the court shall have presented to it the applicable 
discretionary probation violation guidelines pursuant to § 17.1-803.

1. The applicable discretionary probation violation guidelines shall be prepared by a state probation and parole officer on a form designated by the Virginia Criminal 
Sentencing Commission. If a party other than a probation and parole officer initiated the request for the revocation hearing, no probation violation guidelines are 
prepared and only the sentencing revocation report required by subsection A shall be submitted to the court.

2. The court shall review and consider the suitability of the applicable discretionary probation violation guidelines. Before imposing sentence, the court shall state for the 
record that such review and consideration have been accomplished and shall make the completed worksheets a part of the record of the case.

3. In any proceeding in which the court imposes a sentence that is either greater than or less than that indicated by the discretionary probation violation guidelines, the 
court shall provide a written explanation of such departure to be filed with the record of the case.

C. Within 30 days following the entry of a final order in a revocation proceeding, the clerk of the circuit court shall prepare and send to the Virginia Criminal Sentencing 
Commission a copy or copies of (i) the final order, (ii) the original sentencing revocation report, (iii) any applicable probation violation guideline worksheets prepared for 
such proceeding, and (iv) any written explanation regarding a departure from the probation violation guidelines pursuant to subsection B.

D. Failure to follow the provisions of this section or failure to follow these provisions in the prescribed manner shall not be reviewable on appeal and shall not be used for 
the basis of any other post-proceeding relief. (2022, cc. 569, 570.)

PROBATION VIOLATIONS
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Issues with Probation Violation 
Guidelines:
1. Probation Officers are concerned that probation 

violations are placed on the courts’ dockets 
without notice or without enough notice to 
accurately prepare the Guidelines.  

2. Attorneys for the Commonwealth and defense 
attorneys are concerned about delays in 
sentencing because of the statutory 
requirement that Probation Violation Guidelines 
be completed by the probation officer. 

3. The Commission allows the attorney for the 
Commonwealth to prepare the Guidelines when 
the attorney has the Major Violation Report and 
the stautory requirements limits the sentence to 
no time or 0-14 days.  This is not defined by 
statute, but the recommendation generated is 
the statutory requirement and not a Guidelines 
recommendation. 
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Are There Any Possible Solutions                 
Related to the Probation Violation Guidelines?

1. Solutions must balance the need for accurate 
Guidelines over the need that “a form” be 
submitted to the court and reviewed by the 
judge.

2. Solutions must adhere to statutory 
requirements. Resolving a probation violation in 
the absence of probation officers and without 
Sentencing Guidelines is not an option. 

3. SWIFT allows for the modification of Guidelines 
from the bench but would require the judge to 
make the change. 

4. Would better communication about possible 
outcomes and completion of scenarios before 
the hearing limit delays (i.e., having multiple 
Guidelines available for the court’s review)? 
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