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MEETING OF THE 

VIRGINIA CRIMINAL SENTENCING COMMISSION 

June 1, 10:00 a.m. 

Richard P. Kern Memorial Conference Room 

Virginia Supreme Court Building 

Fifth Floor 

Video-conferencing via Zoom

AGENDA 

I. Approval of Minutes from Last Commission Meeting 

Judge Edward L. Hogshire (Ret.), Chairman 

II. Virginia State Crime Commission’s Pre-Trial Data Project – Preliminary Findings 

Kristen Howard, Director 

Christina Arrington, Chief Methodologist 

Virginia State Crime Commission 

III. Data Sources for Future Projects – Update from Subcommittee 

Judge Steven C. Frucci, Subcommittee Chair 

IV. Follow-Up Issues related to 2020 Legislation 

Meredith Farrar-Owens, Director 

Jody Fridley, Deputy Director 

V. Fee Waivers for Training and Manuals 

Jody Fridley, Deputy Director 

VI. Miscellaneous Items 

Meredith Farrar-Owens, Director



VIRGINIA CRIMINAL 

SENTENCING COMMISSION

Data Sources for Future Projects: 

Update from Subcommittee

June 1, 2020
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Discussion 

Material
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Material
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Follow-Up Issues related to

2020 Legislation

VIRGINIA CRIMINAL 

SENTENCING COMMISSION

• June 1, 2020



HB 35 

Juvenile offenders; eligibility for parole. 

Introduced by: Joseph C. Lindsey

SUMMARY AS PASSED: 

Provides that certain persons will be eligible for parole, specifically:

• Any person sentenced to a term of life imprisonment for a felony/felonies 

committed while that person was a juvenile and who has served at least 

20 years, and 

• Any person who has active sentences totaling more than 20 years for a 

felony/felonies committed while that person was a juvenile and who has 

served at least 20 years. 

RESULT:

02/24/20 Acts of Assembly-Chapter 2 (effective 7/1/20)
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See also

HB 250 (Watts)

SB 103 (Marsden)



SB 793 

Parole; exception to limitation on the application of parole statutes. 

Introduced by: Jennifer L. McClellan

SUMMARY AS PASSED:

Provides that an incarcerated person is eligible for parole if:

• He was sentenced by a jury prior to the date of the Supreme Court of Virginia 

decision in Fishback v. Commonwealth, 260 Va. 104 (June 9, 2000), in which 

the Court held that a jury should be instructed on the fact that parole had 

been abolished as of 1/1/95. 

RESULT:

04/22/20 Emergency clause added by Governor's recommendation

04/22/20 Governor's recommendation adopted

04/22/20 Senate: Signed by President as reenrolled

04/22/20 House: Signed by Speaker as reenrolled

04/22/20 Acts of Assembly-Chapter 1272 (effective 4/22/20)
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See also

HB 33 (Lindsey)

HB 996 (Lindsey)

SB 821 (Morrissey)



◼ HB35 and SB793 apply to offenders sentenced under truth-in-

sentencing provisions.

◼ Both bills allow certain inmates to be considered for 

discretionary parole, meaning that they may not serve a minimum 

of 85% as they otherwise would be required to do under truth-in-

sentencing. 

◼ Does the Commission wish to collect data on the time served                         

by individuals granted parole release under the provisions of 

HB35 or SB793?

HB35 and SB793

2020 General Assembly
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HB 972 

Decriminalization of possession of marijuana; felony distribution threshold. 

Introduced by: Charniele Herring

SUMMARY AS PASSED: 

• Decriminalizes simple marijuana possession and provides a civil penalty of no 

more than $25 (no court costs shall be assessed); 

• Specifies that a person's criminal history record information shall not include 

records of any charges or judgments for possession of marijuana and such 

records shall not be reported to the Central Criminal Records Exchange; 

• Increases the quantity at which distribution of marijuana becomes a felony                          

(from more than ½ ounce to more than 1 ounce); and 

• Creates a rebuttable presumption that a person who possesses no more than                      

1 ounce of marijuana possesses it for personal use. 

RESULT:

04/22/20 Governor's recommendation adopted in-part

04/29/20 Reenrolled Bill communicated to Governor on April 29, 2020

05/21/20 Approved by Governor-Chapter 1285 (effective 7/1/20)
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See also

HB 265 (Heretick)

HB 301 (Levine)

HB 481 (Kory)

SB 2 (Ebbin)



Changes in Statutory Penalties and Weighting of Prior Offenses

The guidelines use the current statutory penalty structure to capture 

the seriousness of prior offense behavior. The current penalty 

structure was selected as the proxy because it provided a standardized 

way of measuring prior record (i.e., the same crime is given the same 

weight on the guidelines, no matter when or where committed). 

Elements of the offense are often critical for determining the current 

penalty structure because they are specified in the statutory language 

(e.g., quantity of the drug, age of victim, use of a weapon, value of a theft) 

and, where documentation of such element exists, the penalty structure is 

assigned based on those elements and scored on the guidelines. 

As a result of 2020 legislation, a prior felony conviction involving an 

amount of marijuana of more than ½ ounce up to 1 ounce would be 

weighted as a misdemeanor on the guidelines (based on the penalty 

structure as of 7/1/20). 

When quantity details related to a prior marijuana distribution 

offense are missing or unclear, the prior record offense is scored                      

at the lower statutory penalty.
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Potential Impact of the Rebuttable Presumption (7/1/20)

Commission staff seek input from members as to the potential 

impact, if any, of the rebuttable presumption on the scoring of 

prior marijuana distribution offenses.

If the quantity for a prior marijuana distribution was known to be 

more than ½ ounce up to 1 ounce, could an attorney argue the 

amount was for personal use and the offense should not be 

scored as distribution on the guidelines?

How does the Commission wish staff to respond to this                

question?
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Draft Letter to Circuit Court Judges 

Regarding Larceny & Marijuana 

Threshold Changes
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Larceny

Marijuana



Esther J. Windmueller

Fee Waivers for Training Seminars and Guidelines Manuals

- Status Report -

June 1, 2020

VIRGINIA CRIMINAL 

SENTENCING COMMISSION



◼ In June 2019, the Commission approved the allocation of $3,000 for 

one year to provide fee waivers for court-appointed attorneys who 

meet specified criteria.

◼ Applications for fee waivers were to be evaluated based on:

● Percentage of the applicant’s practice focusing on indigent 

defense cases, and  

● Financial need of applicant (especially  for new or solo 

practitioners).

Esther J. Windmueller Fee Waiver Program
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Fee Waiver Application
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Application for Fee Waiver  

Approved by Commission 
(September 2015)



Fee Waiver Application Scoring Sheet
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The points assigned to each factor were 
selected such that no single factor would 
result in automatic approval or denial of 
the request.  A combination of factors is 
needed for approval of the request. 

Application for Fee Waiver  

Approved by Commission 
(September 2015)



Approved Procedure
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◼ If an applicant scores at or above the threshold set by the Commission, 

staff will approve the waiver.

◼ If the application scores below the threshold, staff will forward the 

application to a Commission member for review.

● Commission member may consider approving the waiver due to a 

special circumstance (such as when the applicant included other 

information that may warrant an exception). 



Esther J. Windmueller Fee Waiver Applications Received 
as of May 18, 2020

Applications 

Received
8

Applications 

Approved
8

Mobile guidelines manual is 

available at no cost

Fee waived for Intro to 

Guidelines seminar ($125)
8

Fee waived for Guidelines 

Refresher seminar 

($60)

0

Fee waived for Knowledge & 

Ethics seminar 

($100)

0

$1,000
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Characteristics of Attorneys Approved for Fee Waivers

Low High Average

Percentage of practice -

indigent defense work
23% 100% 50%

Years since admitted to   

Virginia State Bar

0 yr. 23 yrs. 14.5 yrs.

Number of attorneys in firm 

primarily engaged in criminal 

defense work 

1 3 1.0
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Characteristics of Attorneys Approved for Fee Waivers

No Yes

Grossed more than $80,000  from criminal 

practice  previous year
100% 0%

Ever attended a Guidelines training seminar 87.5% 12.5%
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ESTHER J. WINDMUELLER FEE WAIVER APPLICATION FORM

On a limited basis and subject to the availability of funds, 
the Sentencing Commission may waive fees for private 
attorneys. If you would like to request a fee waiver, you 
must complete and submit the application below. 
Applications for fee waivers will be evaluated based on 
the percentage of the attorney's practice focusing on 
indigent defense cases and the financial need of the 
applicant (especially for new or solo practitioners).
The 22nd Edition Sentencing Guidelines Manual is 
required for all seminars.

http://www.vcsc.virginia.gov/training/VCSC%20Application%20for%20Fee%20Waiver%2009-30-15fillin.pdf


Upcoming Guidelines Training

http://www.vcsc.virginia.gov/training.html 24



Discussion

◼ Does the Commission wish to approve funds for waivers for FY2021?

◼ If so, does the Commission desire to modify the application, scoring 

sheet, or approval threshold?
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Miscellaneous Items

June 1, 2020
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Probation Violation Guidelines Study 

Update



Probation Violation Guidelines Study

- Update -

◼ The  Sample has been selected

‒ 4,000 Cases

● 2,000 New Law (Condition 1) Violators

● 2,000 Technical Violators 

● FY2014 - FY2018 

◼ Virginia State Police criminal history records have been 

requested and received.

◼ Department of Corrections has provided access to violation 

data, including Major Violation Reports filed with the court.
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Probation Violation Guidelines Study

- Update -

◼ Staff are reviewing the Major Violation Reports and other 

data in order to collect additional detail about each case.

◼ Two retired probation officers have been hired as hourly 

staff to assist in data collection and provide further insight.

◼ Goal:  Complete data collection by June 30.

◼ Plan:  Analyze data in July and August.

Present preliminary findings in September.

Present concepts to focus groups for feedback

in September.

Present final results and any recommendations 

in November.

Pilot test before statewide implementation.
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Sentencing Guidelines Application (SWIFT) 

Update
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2020 

Upcoming Meeting Dates

September 14, 2020 (Monday)

November 4, 2020 (Wednesday)
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